13

14

15

17

18

21

22

STATES EXHIBIT #6
Misskelley index

Rosemary M. Jones Official Court Reporter #317 420 West Hale Ave. Osceola, AR 72370-2532 870-563-2007

anSA4A83
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Misskelley Index

Box A (Sections 1-7 and accordion folder)

Misskelley Pleadings
Misskelley Pleadings

Baldwin Pleadings

Misskelley Correspondence (3)
Baldwin Correspondence
Echols Correspondence
Misskelley, Misc.

N R W

Accordion Folder

- In Custody
- Home
- Lying
- Mental capacity
- Failure to sign waiver
- Death penalty
- Confession
- Officers
- Age

o -  Reward
- R23
- Polygraph
- Totality
- View of body
- Lepal rescarch

Box A (Sections 8-11)

8. Misskelley research (2); Change of Venue
9. Time records and receipts

10. News Articles

11. Attorney Notes

Box A (Section 12-23)

12. Misskelley Personal Mail
13. Schapl Records
14, Misskelley Mental Health Evals

a. -Accordion File Educational Records
15. Media Contacts

005484
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16. Creative Thinking
17. Correspondence/Memos: Wilkins

18. Correspondence/Memos: Ofshe
<7 19. Evidence
20. Jury Instructions
21, Opening Statement
22. Closing Arg.
a. Miscellancous
23. Jury Selection

Box A (Sections 24-33 and accordion file)

24, Trial Strategy

25. Hearing Transeripts

26. Video/audio tapes

27. Helmes

28. Aggravating/Mitigating
29. Inquisition

30. Witnesses

31. Exhibits

32. Subpoenas

33. Richert & Griffis

Accordion File

.~ = Dr Deming

- Mara Leverett

- Dr. Thomas Hall
- Leisa Crompten
- Brent Turvey

- Profilers

- Ed Mallet

- Creative Thinking
- Witnesses

- WM3

- Cynthia Amsden

Box A (Sections 34-45)

34. Paul Morrison on V. Huthinson

35. Fee Dispute Litigation

36. Appellate Briefing (incomplete)

37. Fee Claims, etc.; post-litigation

38. Jim Morgan Correspondence

39. Byers Knife Incident/Statements

40. Misskelley personal mail (2 folders)
41. Misskelley personal correspondence

005485



42. Adam Drescher (law student) Evidence analﬁsis
43, FBI
44. Eric Muebius/Y ogurt Shop Conspiracy

77 45, Fragile “X" syndrome

Box B

Witness Files (Relevant) A-Y

Box C

Incidental Files
Witnesses A-Y
Miscellaneous re Police Dept., Incidents, ete.

Box D

Coroner’s report/info

Search warrant

Cults info

Crime scene notes/maps

Nat’] Weather Service

Crime lab material |

Document list from PA

FBI Correspondence

Reports on alt. suspects
10 Ridge’s summary of investigation
11. Jason Baldwin irfo
12. Damien Echols Info
13. Dyess Wrestling Arena
14. Castration Rumors
15, List of people who saw hoys
16. America’s Most Wanted
17. Anonymous Tip Re: Damien/Domi
18. Teer Search
19. Suspect who refused interview and polygraph
20. Investigation lake items
21. Search and Rescue team
22. PD “Desperation Letter” to PA
23. Mike Everctte letter
24, Missing
25. Investigation of Knife at school
26. Not there.
27. Not there.

— 28. Jessie info:

Ve N O U R W

005486
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- People who saw threaten dog

- Post-trial statement

2™ statement (no Miranda)

- Alibi witnesses

- Polygraph report

- Officers notes and interrogation

- 1% statement

- Jessie Sr. DWI School records

- Turning in Laxton

- Search warrant info ww Jones

- Bojangles incident

- “Flying J” incident

- Highland trailer park incident

- Juvenile record

- Search Warrant hearing transcript
- Inventory of items taken in search of Jessie's trailer

Box E

Miskelley Tgal Record (Box 1 of 2)

Appellate Brief Echols v. Ark

- Ron Lax index (gray binder)

- Pleadings 1-54 (white binder) filed 6/4/93 — 1/26/94

- Appellate record pp. 1-365 (blue binder)

7 - Appellate record pp. 366-494 (black binder) with reference to Ct. Rpfr. Transcript pp. 495-2655,

2656-2657 certificates

- Brent Turvey Forensic Analysis

Appeals

Echol’s Rule 37 Appeal
Accordion File: U.S. Supreme Ct.
Misskelley Letters

Misskelley Pleadings

Crime Lab

Misskelley Misc.

Dr. Derning

Misskelley — Tips received after Paradise Lost
Philisborn Correspondence

Slater Video

Box G

Post-Conviclion Files =
- Inquisitor Inc. Material: correspondence (loose), mosily 1995, 2000 bill

—

005487
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- Important recent correspondence

- Appeal stuff
- Brent Turvey material

—

Box H

Echols
Rule 37 Materials
- Transcripts
- Pleadings
- Writ of error/exhibits

Box 1

[nquisitor, Inc. Materials
- Miscellaneous
- Analysis/Synopsis
- Time Line
- List of Satanic/Guilt references

Box J

Pust —Conviction
—~ = Press
- Miscellaneous Correspondence
- R.T. Notes
- Transcripts
- Vicki Hutchinson Transcripts
- Miscellaneous Re: Physical E
- Arkansas Code
- Research: False Confessions
- Murder Case synopsis
- Vietim’s Parents: Background check/info
- Forensic Analysis
- Denial of Motion to Suppress: Misskelley
- Denial of Motion for Rehearing: Misskelley
- Writ of Habeas and supp. motion to suppress: Misskelley
- Whit of Cert: Misskelley
- Misskelley Rule 37 Stuff
- Echols:
o State v. Baldwin/Echols index
Appellate Brief (not filed)
State’s brief
Appeals Ct. and Superior Ct. opinion
Writ of Cert.
Rule 37

o0O0O0Q
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o Misc
o Inquisitor
o Photos (of packages and contents: jeans/hat)
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Westlaw.
23 F.3d 1280

23TF.3d 1280
i~ (Cite #8: 23 I7.3d 1280)

F~1994 FED.APP. 0158P
United States Court of Appeals, Bighth Circuit.
David Lee STARR, Appellant,

v.
AL LOCKHART, Director, Arkansas Depariment
of Corrections, Appellze.
No. 92-1460.

Submitted April 12, 1993.
Decided May 2, 1994
Rehearing and Suggestion for Rehsaring En Bane
Denied June 10, 1994,

EN" Judges Fage, Bowman and Loken
would grant the suggestion,

Defendant whose conviction of capital murder and
death sentence was affirmed by the Arkangas
Supreme Court, 759 S.W.2d 535, filed a pettion for
wril of habeas corpus, The United States District
Court for the Eastern District of Arkansas, Stephen
M. Ressoner, Chief Judge, demied petition, and
petitioner appealed. The Court of Appeals, Beam,
Circuit Judge, held that; (1) wial counsel wos
ineffective in failing to object to either “peconiary
gein™ or “beinous, awocious, or cruel” aggravating
circumstances instruction at sentencing stage; (2)
defendant suffered prejudice from counsel's failure to
object to “heinous, atrocious, or cruel aggravating

. circumstance;” and (2) denial of pefitionsr's request
for appointment of mental health expert to assist
petitioner in developing evidence of diminished
capacity and evidence of mitigating circumstances
violated his due progess rights and was not harmlsss
erfor is to sentencing phase,

Reversed and remanded.

MeMillian, Circuit Judge, filed specially concurring
opinion.

West Headnotes
[1] Habeas Corpus 197 €746

197 Habeas Corpus
197001 JTurisdiction, Proosedings, and Relief

1971I{C) Proceedings
197MMI(C)3 Hearing
197k745 Criminal Cases
197k746 k. Coungel. Most Cited
Cases
District court may decide claim of ineffective
assistance of counse] on the record where the facts

are not in dispute, U.S.C.A. Const. Amend. 6.
[2] Criminal Law 110 €1139

110 Criminal Law
110XXIV Review
110XXIV(L) Scope of Review in General
JOXXIV(L)13 Review De Novo
110k1139 k. In General. Most Cited

Cases
Court of Appeals reviews questions of ineffective
assistance of counsel based on undisputed factual
record de novo. U.S.C.A. Const. Amend. 6.

13] Habeas Corpus 197 €=486(1)

197 Habeas Corpus
19711 Grounds for Relief: Tilegality of Restraint
1971I(B) Particular Defects and Autherity for
Detention in General
197k482 Counsel
1971486 Adequacy and Effectivensss

197k486(1) k. In General Most

of Counsel

Cited Cages
Habeus Corpus 197 ©=703

197 Habeas Corpus
197111 Junisdiction, Proceedings, and Relief
197IIIC) Proceedings
19711(C)2 Evidence
197k701 Presumptions

197k703 k. Assistance of Counsel,
Most Cited Cases
Scrutiny of defense counsel's performance on habeas
review is deferential, court presumes counsel's
conduct to be within range of competence demanded
of attomeys under like circumstances. U.S.C.A.

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov, Works,
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23 F.3d 1280
23 F.3d 1280
(Cite as: 23 F.3d 1280)

[4] Criminal Law 110 €=21871

110 Criminal Law
110XXXT Counsel
110XXXI(C) Adequacy of Representation
110XXXHC) ] In General
110k1871 k. Presumptions and Burden
of Proof in General, Most Cited Cases
(Formerly 110k641.13(1))
Presnmption of competent performance by defense
counsel is rebutted by showing that defense counsel
farled to exercise customary skills and diligence that
reasonably competent attomey would exhibit under
similar oircumstances. U.S.C.A. Const.Amend. &.

[5] Criminal Law 110 €1963

110 Criminal Law

110X X% X] Counsel

110X XXT(C) Adequacy of Reprasentation
T10XXXI(C)2 Particular Cases and Issues
110k1958 Death Penalty
110k1963 k. Other Particular Issucs

in Death Penalty Cases. Most Cited Cases

(Formerly 110k641,13(7))
Defense  counsel's  failuore o investigate
congtitutionality of aggravating circumstances, that
capital murder was committed for pecuniaty 2aiti and
that capitul murder wes committed in especially
heinous or atrocious or cruel manner, fell well below
the standard of representation required for capital
defendants; defense counse! failed to object to either
factor as unconstitutional, despite fact that minimumm
of research would have revealed cases finding those
factors to  be  unconmstitutional. US.CA.
Const Amends. 6, &, 14,

[6] Criminal Law 110 €1963

110 Criminal Law

J10XXXI Counsel

110XXXI(C) Adequacy of Representation
110XXXI{C)2 Particnlar Cases and [ssues
110k1958 Death Penalty
110k1963 k. Other Particular Issues

in Death Penalty Cases, Most Cited Cases

(Formerly 110ké41.13(7)
Failure to investigate constitutionality of aggravating
circumstances umder which one's client is to be put in

Page 2

jeopardy of death penalty falls well below standard of
representation  required for | capital  defendants.
US.CA. Const. Amends. 6, 8, 14.

[7] Criminal Law 110 'Er‘T-'lsqa

110 Criminal Law
110XXXI Counsel
1TOXXXI(C) Adequacy of Representation
1TOXXXWC)2 Particular Cases and Issues
110k1958 Death Penalty
110k1963 k. Other Particular lssues
in Death Penalty Cases. Most Cited Cases
(Formerly 110k641.13(7))
State capital murder defendant was ot prejudiced by
his cowmsel's failure to objest o unconstitutional
apggravating circumstance, that capital murder was
committed for pecuniary gain, : that facter was
subgequently found to be constimtional U.S.C.A.
Const. Amend. 6, '

[8] Criminal Law 110 €21963

110 Criminal Taw
110XXX1 Counsel |
TIOXEXT(C) Adequacy of Representation
110XXXI(C)2 Particular Cases and Issues
110k 1958 Death Penalty

1101963 k. Particular Issues

in Death Penalty Cases. Most Ciled Casgs
(Formerly 110k641.13(7))
State capital murder defendant was prejudiced by his
counszl's failure to object o “heinous, atrocious, or
cruel™ aggravating ci , in light of Supreme
Coumt decision six vyears hofore defendant's
sentencing reversing jury’s imposition of death
sentence based on aggravating circumstance that
‘orime was “outrageously or wantonly vile, horrible,
and inhuman,” and later Supreme Courl decision that
there was no functional Idifference between
“especially heinous, atrocicus of cruel” circumstance
and “outrageously or wantonly vile, horrible, and
inhuman” aggravating circumstance. . U.S.C.A.
Amend. 6.

191 Criminal Law 110 €=1963
I
110 Criminal Law

110XXXI Counsel
110XXX1(C) Adequacy of Representation

!

@ 2008 Thomson Reuters/West. No Claim 1o Orig. US Gov, Warks.,
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23 F.3d 1280
23 F.3d 1280
(Cite as: 23 F.3d 1280)

110X XXI(C)2 Particular Cases and lssues
110k1958 Death Penalty

110k1963 k. Other Particular [ssues

in Death Penalty Cases. Most Cited Cases
(Formerly 110k&41.13(7))

Ta be effective, counsel in capital cases must st least
recognize and object (o those sentencing factors
which cannot reasonably be argued to be valid under
existing law. [1S.C.A. Const. Amend. 6.

[10] Criminal Law 110 €521843

110 Criminal Law
1103380 Counsel
1103CCXI(C) Adequacy of Representation
NOXXXI(C)1 In General
110k1879 Swandard of Effective
Asgistance in General
110k1883 k. Prejudice in General.,
Most Cited Cases
(Formerly 110k641.13(1))
To amount lo prejudice, counsel's errors must hove
rendered outcome of proceeding unreliable. U.S.C.A.

Const Amend. 6.
[11] Criminal Law 110 €©51063

110 Criminal Law

L10XXX] Counsel

110XXXI(C) Adequacy of Representation
110XXXI(C)2 Particular Cages and Issues
110k1958 Death Penalty
110k1963 k. Other Particular Issues

in Death Penalty Cases. Most Cited Cases

(Formerly 110k641.13(7))
In weighing state such as Arkansas, consideration of
invalid aggravating sentencing factor was fatal to
death sentence, and thus defense counsel's
unreasonable failure to object to “heinous, atrocious,
or cruel” aggravating circumstance resulted in
defendant being subjemd to unrelizble defermination
that he should receive death penalty, U.S.C.A.
Conist. d. 6.

[12] Habeas Corpus 197 €365

197 Habeas Corpus
1971 In General
1971(D)) Federal Court Review of Petitions by
State Prisoners

Page 3

19714 Sufficiency of Presentation of
Issue or Utilization of State Remedy
197k362 Particular Remedies or

Proceedings
197k365 k. Coram Nobis, Post-
Conviction Motion, aor Similar Collateral

Habeas Corpus 197 €366

197 Eabeas Corpus
1971 In General
1971(D) Federal Court Review of Petitions by
State Prisoners
19704 Sufficiency of Presentation of
Issuc or Utilization of State Remedy
197k362 Particular Remedies or
Proceodings
197k366 k. Direct Review; Appeal or
Error. Mogt Cited Cases
Habeas petitioner was not provedurally barred from
raising issue of trial court's refisal fo appoint expert
to aid him in presenting evidence of diminished
capacity at guilt and sentencing phase of capital
murder frial; defendant filed motions for expert
assistance prior to trial and again after counsel
obtained additional evidence concerning his family
histery and degree of mental retardation, he objected
upon denial of both motions and although issue was
not artfully raised on direct appeal, Statz Supreme
Court independently reviewed record for emor and
determined on postconviction review that issue had
been raised and resolved on direct appeal.

[13] Costs 102 ©=302.4

102 Costs

102X1V In Criminal Prosecutions

102k301.1 Security for Payment; Proceedings

in Forma Pauperis
102k302.4 k Medical or Pswchiatric

Witnesses or Assistance. Most Cited Cases
Capital dsfendant whose mental condition is
seriously in issue should be provided with expert
assistance.

114] Costs 102 €=302.4

102 Costs
102X1V In Criminal Prosecutions

@ 2008 Thomson Reuters/West. No Claim to Orig. U8 Gov. Works.
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23 F.3d 1280
23 F.3d 1280
(Cite as: 23 F.3d 1280)

1021301.1 Security for Payment; Proceedings

in Forma Pauperis
102k3024 k. Medical or Psychiatric

Wilnesses or Assistance. Most Cited Cases
Capital murder defendant showed reasonable
probebility that expert would aid in proparation of
defiense and that denial of expert assistance would
result in unfair trial; mental retardation was ouly
viable defense and his strongest argument in
mitigation for sentencing purposss, defendant
presented court with mental health records for nine
years which showed that he had been diagnosed as
being mildly to moderately rotsrded, and although
court-ordered competency exam which confirmed
thet he was mildly retarded, but examiner’s report did
not address or explain at what level mildly retarded
person functions or how that retardation affected
defendant's appreciation of results of actions he knew
were wrong. U.S.C.A. Const.Amend. 6.

[15] Constitutional Law 92 €524789(2)

92 Constitutional Law

92XXVII Due Process

S2XXVIIH) Criminal Law
92XXVII(H)9 Disadvantaged Persons
92k4737 Indigency
92k4789 Expert Assistance
92k4789(2) k. Psychological or

Psychiatric Assistance. Most Cited Cases

(Formerly 92k268.2(3))

Costs 102 €=2302.4

102 Costs
102XTV In Criminal Prosecutions

102k301.1 Security for Payment; Proceedings

in Forma Pauoperis
102k3024 k. Medical or Psychiatric

Witnesses or Assistance. Most Cited Cases
Capilal murder defendant’s dus process right to
expert assistance was not satisfied by court-ordered
examination, whieh did not delve to explain effects of
defendant's retardation on relative cuolpability at
sentencing phase of proceeding and its relevance to
guilt phase determimation, where intellechial
understanding of his actions and their gravity was at
issue; difference between defendant's parceptions of
probahle results of acts he committed and those of
persom of normal mental capabilities was mot
addressed by appointed expert's report or underlying

Page 4

examination. U.S.C A, Const Amends. 5, 14,
161 Costs 102 €=302.2(2)

102 Cosis
102XIV In Criminal Prosecutions
102k301.1 Secarity for Payment; Proceedings
in Forma Pauperis
1023022 Production of Witnesses or

Evidence

102k302.2(2) k. Expert Witnesses or
Assistance in General. Most Cited Cases
Capital murder defendant's ability to subpoena
appointed state examiners and 1o question them on
the stand, coupled with courts payment for their
travel expenses, did met provide defendant with
experl assistance to which he was entitled;
requirement thal expert be available to assist in
evaluation, preparation, and presentation of defense
required more than permission to subpoena expert
and question him or her on the stand. U.S.CA.
Const. Amends. 3, 14,

[17] Habeas Corpus 197 €=461

197 Habeas Corpus
19711 Grounds for Relief; [llegality of Restraint

1971I(B) Particular Defects and Authority for

Detention in General
197k461 k. Grounds in General Most

Cited Cases
Denial of defendant's request for appropriate expert
assistance is subject to harmless error analysis; denial
of expert deprives defendant of tool besic to
preparation of his defense, but circumstances may
render lack of that tool mere inconvenience rather
than total disability, and prejudice may not result.

[18] Habeas Corpus 197 €385

197 Habeas Corpus
1971 In General
1971(D) Federal Court Review of Petitions by
State Prisoners
197D} Sufficiency of Presentation of
Issue or Utilization of State Remedy
197K385 k. Necessity, Sufficiency, and
Effect of State Court Ruling on Federal Claim. Most
Cited Cases
Where state courts had opporfunity to address

@ 2008 Thomson Reuters/West. No Claim to Orig, US Gov, Works,
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23 F.3d 1280
23 F.3d1280
(Cite as: 23 F.3d 1280)

constitutional emror under “harmless
beyond reasonable doubt” siandard, but did not do se
because they found there was no emor, federal court
on habeas review would apply Chapman anslysis to
deterinine whether error was harmless beyond
reasonable doubt

1191 Habeas Corpus 197 €461

197 Habeas Corpus
19711 Grounds for Relief; Illegality of Restraint

L9711{B) Particular Defects and Authority for

Detention in General
197k461 k. Grounds in General. Most

Cited Cases
Denial of capital murder defendant's request for
appointment of expert assistance was harmless error
at guilt phase of trinl, at which defendant faced first
degren, second degree and capital murder charge but
was convicted of capital murder; only burglary, rapec
and extreme indifference were relevant to capital
murder charge, and expert testimony as to mental
retardation would have been imelevant to issne of
defendant's intent to steal from victim, his knowledge
that he was raping her, and as to whether he realized
he was acting with extreme indifference a3 to
possibility that he had mortally injured victim.

120] Habeas Corpus 197 €461

197 Habeas Corpus
19711 Grounds for Relief; llegality of Restraint

1971K{(B) Particular Defects and Authority for

Detention in General
197k46]1 k. Grounds in General. Most

Ciled Cases
Denial of capital murder defendant's request for
appointment of expert for assistance on issue of
menial retardation was not harmless emor as to
sentencing phase; prosecution repeatedly emphasized
at sentencing thw defendant’s retardation was “mild”
and did not prevent him from knowing right and
wrong, and that because state examination revealed
defendant's ability to tell right from wrang and ability
1o conform hiz conduct to the law, its finding that he
was mildly retarded should mot be considered
mitigating factor in sentencing, particularly in light of
prosceution's improper remarks to jury in closing
argumenl at sentencing which added to infirmity of
sentencing procedure. U.S.C.A. Const Amends. 5,
14.

Page 5
[21] Criminal Law 110 €=1047
110 Criminal Law
L10XXXT Coungel
110XXXI(C) Adequacy of Representation

110XXXT(C)2 Particular Cases and [ssues
110Kk1945 Instructions
110k1947 k. Offering Instructions,

Most Cited Cases
(Formerly 110k641.13(2.1))

Criminal Law 110 €1953

110 Criminal Law

110XXX] Counsel

1OXXXT(C) Adequacy of Representation
1TOXXXI(C)2 Particular Cases and Issues
110k1952 Sentencing in General
110k1953 k. In General. Most Cited

Cases

(Formerly 110k641.13(2.1))

Criminal Law 110 €-1956

110 Criminal Law

T10XXX] Counsel

L10XXXI(C] Adequecy of Representation
JI0XXXI(C)2 Particular Cases and [ssues
110k1952 Sentencing in General
110k1956 k. Arguments and

Comments. Most Cited Cases

(Formedy 110k641.13(7))

Criminal Law 110 €=1957

110 Criminal Law

110XXXI Counsel

110XXXI(C) Adequacy of Representation
1IOXXXI(C)2 Particular Cases and Issues
110k1952 Sentencing in General
110k1957 k. Other Particular Issues.

Most Cited Cases

(Formerly 110k641.13(7))
Defense counsels' request for fimt-degree murder
charges, rather than first-degres felony-murder charge,
and counsels' failure to object to prosecution's
improper remarks at sentencing were strategic
decisions which counld not form basis of claim of
imeffective  assistance  of counsel. US.CLA.
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Const. Amend. 6.
[22] Criminal Law 110 ©=21047

110 Criminal Law

110X Counsel

JI0XXXT(C) Adequacy of Representation
HOXXXI(C)2 Particular Cases and Issues
110k1945 Instructions
110k1947 k. Offering Instructions.

Most Cited Cases

(Formerly 110k641.13(2.1))

Criminal Law 114 €=1950

110 Criminal Law
110XXXI Counsel
L110XXXI(C) Adequacy of Representation
110XXXI(C)2 Particular Cases and Issues
110k1945 Instructions
110k1950C k. Lesser Included Offense

Instmctions. Most Cited Cases

(Formerly 110k641.13(2.1))
Defense counsels' decision not to request instruction
on diminished capacity or manslaughter in goilt
phase of capital murder trial was strategic decision
which could not form basis of claim of ineffective
ansistance of counsel. U.S.C. A Const Amend. 6.

[23] Habeas Corpus 197 €=775(2)

197 Habeas Corpus
197101 Jurigdiction, Proceedings, and Relief
1971T1(C} Proceedngs
197IM(CY¢ Conclusiveness
Determinations
197k765 State Determinations in
Federal Court

of Prior

197k775 Admissibility of Evidence;

Arrest and Search

197k775(2) k. Adequacy or
Effectiveness of State Proceeding; Full and Fair
Petitioner could not raise in habeas proceedings
complaint regarding allegation of illegal arrest;
petitioner receivad full and fair hearing in state court,
which decided that pefitioner's arrest fell within good
faith exception, despite technically defective warrant,

[24] Criminal Law 110 €2517.2(2)

Page 6
110 Criminal Law
110X VII Evidence
110XVTI(T) Confessions
110Kk517.2 Absence or Denial of Counsel;
Inadequate Representation

110k517.2(2) k. Failure to Request
Counsel; Waiver. Most Cited Cases

Criminsl Law 110 €525

110 Criminal Law
110XVl Evidence
110XVIINT) Confessions
110k524 Mental Incapacity
110k525 k. In General. Most Cited
Cases

Defendant was not entitled 1o suppression of his
confession as involuntary because of his retardation
and subtle coercion; defendant was amrested eurly in
the moming, after twice receiving Miranda waming
he denied any knowledge of victim's murder, initialed
and signed waming form, and later twice initiatod
conversations with police and was given Miranda
wammings cach time, and there was no objective
evidence of coercion. I.S.C.A. Const. Amend. 5.

[25] Criminal Law 110 €=517.2(2)

110 Criminal Law
110XVII Evidence
110XVIT{T) Confessions

110k517.2 Absence or Denial of Counsel;

Inadequate Representation
110k517.2(2) k. Failure to Request

Counsel; Waiver. Most Cited Cases
Waiver of Miranda rights by mentally retarded
capital murder defendant was knowing and
voluntarily, despite defendant’s claim he could not
understand those rights: police were calm and
deliberate in questioning of defendant, gave him
Miranda warnings each time they spoke with him,
delendant reprasented to them that he understood and
waived his rights, and his response as fo questions
were lucid, sppropriste and reflecied complete
understanding of what was said to lim U.S.C.A.
Const Amend. 5.

*1283 Jack Lassiter, Litfle Rock, AR, argued, for
appellant,
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Kvle R. Wilson, Little Rock, AR, argued, for
appellec.

Before MCMILLIAN and BEAM, Circuit Judges,
and HAMILTON, ™= District Judge.

EN** The HONORABLE JEAN C.
HAMILTON, United States District Judge
for the Esstern District of Missourd, sitting
by designation.

BEAM, Circuit Judge.

David Lee Starr was convicted of capital murder and
senienced to death by the State of Arlcansas, Afler
exhausting his state romedies, he filed a petition for a
wril of habeas corpus under 28 U.S.C. § 2554. The
district court denied Starr's petition without holding
an evidentiary hearing. We find that Starr was denied
Sixth and Fourteenth Amendment rights at the
sentencing phase of his trial. As a result, his death
sentence is based on an aggravating factor which is
impermissibly vague under the Eighth Amendment.
We also find that Starr was sentenced in violation of
his right to due process of law. We therefore reverse
and remand with instructions to the district court to
issue the writ.

I. BACKGROUND

David Lee Starr attacked seventy-six year-old Gladys
Ford while she was sweeping her sidewalk on a June
morming in 1985. He struck her on the head with an
iron pipe and then “helped” her into her home, where
he struck her again. The two blows shatrered Mrs.
Ford's gkull in five places and caused her midbrein to
scparate from her mainbrain, rendering her
unconscious. Stamr proceeded to search each room of
Mrs. Ford's home for money but found only a pistol.
He *1284 then carried Mrs. Ford into her bedroom
and raped her. Starr attempted Lo hide his ¢rime by
covering the trail of Mrs. Ford's blood with bedding
and then fled through a window. Mrs. Ford died
shortly thereafter.

Immediately after his arrest, Stwr denied any
involvement in Mrs. Ford's murder. Later, he asked to
speak with the police. After accompanying police to
the murder sceme, Starr gave a statement and
admitted being at the crime scene. He indicated that
his girlfriend had been the murderer and told police
where the murder wespon was hidden Shortly
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thereafter, Starr confessed, step-by-step, to the entire
crime. In addition, Star’s palm print was found next
to Mrs. Ford's body, Mrs. Ford's pistol was found at
the house where Starr was arrested, Starr knew
intimate details of the crime, and the semen
recovered from Mrs, Ford is of a type found in only
eight percent of the male population which includes
Starr. In short, the evidence against Starr was
overwhelming,

In October of 1986, Starr was convicted of capital
murder and sentenced to death. His strategy at trial,
and at his sentencing, was (o present evidence of
dw;fjw based on his mental retardation,
This strategy failed. Afier receiving the death
sentence; Starr appealed to the Arkansas Supreme
Court which affirmed his conviction and senlence,
Starr v._State, 297 Ark. 26. 759 S W.2d 535 (1988),
cert. denied, 489 US. 11 1 LCt. 1578, 103
L.Ed.2d 944 (1939). Subsequently, Starr petitioned
for collateral relief from his conviction and sentence
under Rule 37 of the Arkansas Rules of Criminal
Procedure, Starr's petition was denied. Sty v, State,
1989 WI, 136313, 1989 Ark. LEXIS 517 {Ark. Nav.
13, 1989) (per curiam), cert. denied, 494 U.S. 1020,
110 8.Cr 1327, 108 L.Ed.2d 502 (1990). Sterr then
filed his federal petition for 2 writ of habeas corpus in
the district court and requested an evidentiary hearing
on four issues. The district court denied Starr's
request for an evidentiary hearing and denied his
petition. Starr appeals,

IL DISCUSSION

We must reverse the district court’s denial of the writ
although there is no doubt that David Lee Starr
commitled the acts which resulted in Mrs. Ford's
death. We reverse on two grounds, cither of which
would independently suppart réversal. That being
true, we note that the combination of these grounds,
together with other toubling aspects of ihe
praceedings egainst Starr, render Stam’s death
sentence infirm.

A, SIXTH AND FOURTEENTH AMENDMENT
RIGHT TO EFFECTIVE ASSISTANCE OF
COUNSEL

Starr was entitled to effective assistance of counsel at
his trial, sentencing, and at his appeal of right,
jokiand v, Waghi) U.S. 668, 689, 104

@ 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works,

005501

ADD 3954



23 F.3d 1280
23 F.3d 1280
(Cite as: 23 F.3d 1280)

8.Ct 2052, 2065, 80 L.Ed.2d 674 (1984); Evitts v.

Lucey, 469 U.S. 387. 396. 105 S.Ct 830. 836. 83
L.Ed.2d 821 {1985). Starr alleges that his counsel's
failure to object to cither the “pecuniary gain” or the
“heinous, atrocious, or crucl” aggravating
circumstances instniction at the scntencing stage
constituted insffective performance. We agree,

[11[2] Because the facts are not in dispute, the district
court, a8 it is permitted to do, decided this ineffective
assiglance claim on the record. See Chandler v.
Armantrows, 940 F.2d 363, 366 (8th Cir.1991). Wc
review questions of insfféctive assistance based on an
undisputed factual record de nove. See Laws v
Armantrowt, 377. 1 Cir.198R)
cert. denied 490 1.8, 1040. 109 S.Ct. 1944, 104
L.Ed.2d 415 (1989),

31141 Our serutiny of defense connsel's performance
is deferential. We presume counsel's conduct to be
within the range of competence demanded of
attorneys under like circumstances. Strickland. 466
U.S. ai 687-89, 104 8.Ct. at 2064-65, However,
when the appellant shows that defense counsel
“failed to exercise the customary skills and diligence
that & reasonably competent attorney would exhibit
under similar circumstances,” that presumption must
fail. Haves v. Lockhart, 766 F2d 1247, 1251 (8th
Cir.) (emphasis added), cert. demied 474 U.S. 922,
106 8.Ct. 256, 88 L. Ed.2d 263 (1283).

[5] In evaluating counsel's performance, we must
take into consideration all the circumstances,
including the fact that this was a *1285 capital
sentencing proceeding. The basic concems of counsel
during a capital sentencing proceeding are to
neutralize the aggravating ciroumstances advanced by
the state, and to present miligating evidenve. The
stato asserted two aggravating circumstances at
Starr's sentencing hearing. They were: 1) *[iJhe
capital murder was comumitted for pecuniary g;um."
and 2) “[t]he capital murder was committed in an
especially heinous, atrocious, or ¢ruel manner” The
jury was instructed that it must find that either one or
the ather of the aggravating circumstances existed
bevond a reasonable doubt in order to sentence Starr
to death. At the time of Starr's sentencing, both of
these apgravating factors had been found w© he
mﬂﬂmvfml See Godfrev v. Georgia, 446 .S,

420, 100 SCt 1759, 64 L.Ed2d 398 (1980)
(outrageously or wantonly vile, horrible or inbuman
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is an unconstintionally vague agaravating
circumstance); Collins v. Lockhard, 754 F.2d 258
(8th Cir) (pecumiary gain aggravating circumstance
in burglary context is impermissible double
counting), cert. denied, 474 1013, 106 S.Cr. 546.
88 LEd2d 475 (1985% Despite the fact that a
minimum of ressarch would have revealed these
cases, counsel filed to object w© either aggravating
fuctor as unconstitutional,

[6] Since Furnan v. Georgia, 408 U.S. 238. 92 8.Ct.
2726, 33 L.Ed.2d 346 (1972), constitutional concern
has been directed foward whether the aggravating
circumstances used by states in death
proceedings adequately prevent the substantial risk of
arhitrary and ecapricious imposition of the death
penalty prohibited by the Eighth Amendment. Failure
to investigate the constitutionality of the agaravating
circumsiances under which one's client is to he put in
Jeopardy of the death penalty falls well helow the
standard of representation required for capimal
defendants. See Lockhart v. Fremwell, 506 U.S. 364,
=—n 1 113 SCt 838, 842 n. 1. 122 LEd2d 180
(1993),

1. Pecuniary Gain Aggravating Circumstance

[7] In order to prevail on his ineffective assiztance
claim, Starr must also show prejudice in addition to
deficient performance. Fretwell 506 U.S. at -—.
113 S.Ct, at 842, The failure to discover that a likely
meritorious objection could have been made to the
pevuniary gain aggravating factor did not prejudice
Sterr because that factor was subsequently found w
be constitutional, v, 871 F.2d 1384
{8th Cir.), cert. denied, 493 U.S, 959. 110 8.Ct. 378,
107 L.Ed.2d 363 (1989). As the Court explained in
Fretwell, the failure to object W an aggravating
circumstance which, at the time of tral, had been
held unconstitutional by the relevant circuit court, but
which was later deemed constilutional, does not
result in ineffective assistance of counsel because
there has been mo prejudice 1o the defendant,
Fruiwell, 506 US. at — - — 113 5.Cr. at 843-44.
In such a case, counsel's deficient performance
merely results in the defendant losing a legal windfall
rather than a constitutional right o which he or she
was entitled. Loss of a windfall does not constitute
prejudice. Jd.  Thus, Starr cannet shew prejudice by
his counsel's failure to ohject to the pecuniary gain
instruction.
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2. Heinous, Afrocious, or Cruel Aggravating
Circumstance

[8] The district court found that Starr's counsel did
not perform deficiently in failing to object fo the
“heinous,  atrocious, or crusl” aggravating
circumstance, on the ground that the impermissible
vagueness of that instruction was & new rule that
counsel was not required to foresee. We disagree.

In 1980, six years before Starr's sentencing
proceeding, the Supreme Courl reversed a jury's
imposition of a death senfence which was based on
the aggravating circumstance that the crime was
“outrageously or wantonly wile, horrible, and
inhuman”  Gedfrey, 446 U.S. at 428-29, 100 8.Ct.
at 1764-65. In Godfrey, the Court explained that
such an aggrvaling circumstance instruction could
not prevent a substantial risk of the arbitrary and
capricious imposition of the death penalty. Such
standerdless discretion in the imposition of the death
penalty violates the Fighth Amendment, [d_at 427-
28,100 S.Ct. at 1764-65.

The Supreme Court later held in *1286Maynard v.
Cartwright, 486 US. 356, 362-64, 108 8.Ct, 1853,
1858-59. 100 L.Ed.2d 372 (198R), that there is no
functional difference between the “especially
heinous, atrocions, or cruel”  aggravating
circumstance and the “outrageously or wantonly vile,
horrible, and inhoman™ aggravating circumstance
rejected in Godfrey. Either instruction is too vague
to adequately channel & death sentence determination
for Eighth Amendment purposes,

Subsequently, the Suprems Courl addressed the
question of whether Maynard 's invalidation of the
“heinous, arocious, or cruel” aggravating
circumstance created a new rule for the purposes of
habeas review. Stringer v. Black 503 U.S. 222, 112

S.Ct. 1130. 117 L.Ed.2d 367 (1992). New rules, with
few exceptions, are not available to those defendants

seeking habeas reliof whose convictions were final
(i.e., who had cxhausted all direct appeals) before the
new rule was announced. Teapue v. Lone, 489 1S,
288, 311, 109 8.Ct. 1080, 1075-76. 103 1..Ed.2d 334
(1989); see also Penry v. Lynaugh 492 US. 302,
314, 109 8.C1. 2934, 2944, 106 L.Ed.2d 256 (1989).

A decision is a8 new rmale “if the result was not
dictated by precedent existing at the time the
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defendant's conviction became final."  Jeapue 489
US. at 301, 109 S.Ct. at 1070, Precedent does not
dictate the result in a given case whea il is
“susceptible to debate among reasonable minds.”
Butler v. McKellar, 494 U.S. 407, 415. 110 8.C.
1212, 1217, 108 1.Ed. 7 (1990). Applying this
“new rule” standard, the Supreme Court held that
Maynard 's invalidation of the “hemous, atrozious, or
cruel” aggravating circumstance did not state a new
rule. Stringer. 503 US. at—- 112 8.Ct. at 1135,

[9] Thus, the Supreme Court has determined that,
after the 1980 Godfrey decision, reasonable minds
could not fail to realize that the “heinous, atrocious,
or cruel” aggravating  circumstance  was
unconstitutionally vague. We must therefore reject
the district court's determination that counsel was not
meffective for failing to make this “novel” argument
at trial. The argument was not “novel” in any sense of
the word. The state's argument that Starr's counsel
should not have been eapected to foresee the
“expansion” of Gedfrey to Maynard is completely
circular, because as the state ilself admits, Maynard
was not an “expansion” of Godfrey. See Stringer,
503 US. at —, - at 1135, 1140 (ihat
Maynard is not a new rule is “a wise coneession™ by
the State of Mississippi); Newlon v. Armonirows,

885 F.2d 1328, 1333 (8th Cir.1989)(Maynard is an

application of, not an extension of, Godfrey and is
therefore not a new rule), cert. denied, 497 1.8,
1038, 110 S.Ct. 3301, 111 L.Fd.2d 810 (1990). To be
effective, counsel in copital cases must at least
recognize and object to those seniencing factors
which cannot reasonably be argued to be valid under
existing Taw. We can conceive of no trial strategy that
justifies a contrary approach, and therefore reaffirm
our finding that Star's counsel performed deficiently
in failing to object to this aggravating circumstance,

[101[11] We now consider whether Starr suffered
Strickland  prejudice from counsel's deficient
performance. To amount to prejudice, counsels
errors must have rendered the owtcome of the
preceding unrcliable. Fretwell, 506 US, at -—, 113
S.Ct. at 842. The Supreme Court has held that in
weighing states such as Arkansas, the consideration
of an invalid aggravating smtmcmg factor is fatal to

the reliability of the sentence. ™  Srrinper, 503 U.S.
at ——, 112 3.Ct at [137. TUse of one invalid

aggravating factor is fatal to a death sentence in a
“weighing” state, even where the jury has found other
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valid aggravating circumstances, because the invalid
factor operafes as an impermissible “thumb™ on
death's scale. Jd  Such a result is dictated by
existing precedent and is not a now rule unavailable
to habeas pentioners. Id.  Starr's counsel's deficient
performance therefore resulted in  Starr  being
subjected to an unreliable determination (hat he
should receive the death penalty. Such unrelisbility
casily suffices to establish Strickland prejudice,

INI1. In “weighing™ states the jucy must Srst
find that at least one aggravating
circumstance exists, then consider any
evidence presented in mitigation, and findlly
find that the aggrevating circumstances
outweigh the mitigating circumstances
before it can imposs the death penalty.

B. DUE PROCESS

Stamr's strategy at the guilt phase of his trial was {0
preseat evidence of diminished *1287 capacity, His
strategy at the sentencing phase was to argue that his
diminished capacity and family background rendered
him less morally culpable than a person of ordinary
‘intelligence with a normal backgrownd. He thus
hoped to b spared the death penalty.

Starr i8 one of fourteen children, and was raised in a
functionally polygamous family until he was about
seven. At that time Starr's father was shot and killed
by his father-in-law. ™" Starr then moved in with his
uncle and twenty-one W tweaty-five children. His
mother died shortly thereafter. Starr has spent time in
mstitutions for the mentally retarded and has scored
from thirty-nine to sixty-two on LQ. tests. Even
Starr's highest scores place him well within the
mildly retarded or lowest one percent of the adult
population in intelligence.

EN2. Swarr's father's lepal wife was not
Starr's mother.

Starrmquestedlhatancxpathcappoimedmm_g‘gm
in p mtmghismdmccufdhnmuhadtapmlty,at

trial court demed lhc requesl, tulmg that Starr's
ability to subpoena the montal health professionals
involved in his court ordered compefency exam,
which was conducted at the behest of a joint motion
by the prosecution and defense, enabled him to
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pmwhisdnfmscmdmpmpmevidenwin
mitigation for the eventual penalty phase. We find
thig to have been emar.

A.h; v Oﬂafwmg, 470 U.S,
G835

Process n:quum that mdxgunt deﬁmdm be provided
with access to a psychiatrist to aid in evaluation,
preparation, and presentation of defease or miligaling
evidence when the defendant’s mentzl condition is a
serious issug), Litde v. Armontrour, 835 F.2d 1240
(8th Cir.1987) (en bane) (indigent defendants must be
provided with expert assistance when they show a
reasonable probability that an expert would aid in
their defense, and that the deniel of expert assistance
would result in an unfair trial), cert. denied, 487 U.S.
1210, 108 8.Ct 2857, 101 L. Ed.2d 894 (1988). While
the question is close, we find any error at the guili
phase to have been constitutionally harmless. The
error at the sentencing phase, however, mandates
reversal.

1. Procedural Bar

[12] The state argues that even if such Ake error
exists, the issue is procedurslly barred. We are
perplexed by this contention. Before his trial
commenced, Starr filed a motion for expert assistance
and he objected to the meotion's denial. He again
raised the motion afler his connsel obtained
additional evidence concerning his family history and
degree of mental retardation, when the need for an
expert became more apparent. The trial conrt again
denied his motion and Starr again registered his
objection. Counsel thus preserved any Adke error
made at trial or sentencing.

Although Starr did notanfl%graiscthismpentofthe
Ake issue on direct appeal, =™ the Supreme Court of
Arkansas regularly reviews the merits of all issues
raised at trinl in capital cases to guard against fatal
errors. Ruiz v. Log 256-57 (8th
Cir.1985), vacated on other grounds, 476 U.S. 1112,
106 S.CL. 1964, 90 L.Ed.2d 649 (1986). We have
previously held that a court's independent review of
the record for error overcomes the procedural bar as
o those errors preserved in the record. /2 at 257,

The Supreme Court of Arkansas performed its
regular review in this case, Swrr v. State, 750 S.W . 2d
&t 540, and thus decided the merits of any Ake error.
Furthermore, Starr clearly raised the Ake issue as to
the appointment of an expert in his petition to
proceed under Rule 37. Joint Appendix at 76. The
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Arkansas Supreme Couri declined to consider the
istue, ruling that it had been raised and resolved on
direct appeal and was therefore unavailable for Starr's
Rule 37 petition. Joint Appendix at 86. Because the
issue was raised at tal, and later raised and
addressed in the Arkansas Supreme Court, there is no
procedural bar,

FN3. On direct appeal, Starr, relying on dke,
challenged the adequacy of the court-
ardered examination for purposes other than
insanity and competency fo stand trial,

2, Expert Assistance

Upon the joint motion by the prosecution and
defense, the Arkansas trial court ordered #1288 Starr
to be examined by doctors at the Arkansss Stute
Mental Fospital to determine his competency to
stand trial, his ability to understand the difference
between right and wrong, and his ability o act
accordingly. The experts concluded that Starr was
“mildly retarded,” but able to koow right from
wrong, able to conform his conduct to the law, and
competent to stand trial. Based on the exam results,
and on his personal dealings with Stam, defense
counsel moved for the appointment of a mental
health expert to assist Starr in developing evidence of
dimirished capacity and evidence of mitigating
circumslances, Counsel estimated the cost of the
requisite expert assistance to be $2,500, Stamr's
counsel inforreed the court that Starr was given to fits
of uncontrollable anger, and that a mental health
cxpert was necessary to aid counsel not only in
developing the eviderice of diminished capacity, but
also 1o enable Starr to assist with his defense.

The state opposed the motion arguing that based on
the results of the slate exam already performed, the
defendant had not met his burden v show that his
mental coondition was reasonably In issue and,
therefore, the court had no duty to appoint an expert.
In the alternative, the state contended that (he
defendant's access to the court-ordered report soupled
with his ability to question the examiners in court
provided Starr with the basic tools necessary for an
adequate defense. The trial court denied the motion,
agreeing with the state that Starr had not shown that
his sanity was in issue. The court also agreed that
Starr’s ability to subpoena the experts who had
performed the court-ordered exam satisfied any right
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Starr might have to psychiatric assistance. In so
deciding, the trial court relied on Andrews v, Staie
265 Ark. 390, 578 5.W.2d 585 (1979), an Arkenses
Supreme Court case which predates Ake, and on its
view that Ake did not require any more than the state
exam which the defendant had already received.

Ake is one in a line of due process cases requiring
that an indigent defendant be supplied with the basic
tools necessary for an effective defense.  See David
A. Hards, The Constitution and Truth Seeking: A
New Theory on  Expert Services for Indigent
Defendants, 83 J.Crim.Law & Criminology 469, 474-
B3 (1992). dke establishes that one of the basic tocls
o which due process entitles indigent defendants is
the services of court-appointed experts to “condvet ...
appropriate  examination[s] and [to] assist in
evaluation, preparation, and presentstion of [their]
defense.” ke 470 U.S. at 83, 105 S.Ct. at 1096

Ake also explains that, when appropriate, the right to
expert assistance extends to the sentencing phase of
capital proceedings. Jd. at 86, 105 S.Ct. at 1097-98.

[13] Although Ake was decided in the context of
insanity rather than mental retardation, the Court
extensively discussed the imporiance of psychiatric
testimony to & defendant whose mental condition is
crucial to his defense. [d at 79-81, 105 S.CL at
1094-95. The Court also instructed that a
defendant's interests in access to expert assistance
outweigh the state's economic interests in avoiding
the cost of an expert when the defendant's “mental
condition” 18 seriously in issue in a capltal case. ld,
at 82. 105 S.Ct. at 1096. The Court's concern was
heightened because Ake's mental condition was his
only defense, Id. at 8. 105 S.Ct, at 1097-98. Like
Alke, Starr's mental condition was his only viable
dofense and his strongest argument in thitigation for
sentencing purposes. Thus Starr's situation falls well
within dke 's dictates that a capital defendant whose
mental condition 1 seriously in issue be provided
with expert assistance.

EN4. The Eighth Circuit has not limited the
right to expert assistance 1o questions of
sanity. Lifile. 835 F.2d at 1243,

[14] However, our cases have interpreted Ake fto
require the appointment of an expert only if the
defendant shows “a reasonable probability that an
expert would aid in his defense, and that denial of
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expert assistance would result in an unfir trial.”
Little, 835 F.2d at 1244; see also Ake, 470 U.S. ar

82-83. 105 S.Ct. at 1096:  Caldwell v. Misyissippi,
472 1U.8. 320,323 n. 1.1 633.2637n. 1, 86

L.Ed2d 231 (1985). Starr made that showing to the
trinl court. e presented the court with mental health
records dafing back *1289 to 1977 which showed
that he had been diagnosed as being from mildly to
moderately retarded. He also presented the results of
his  court-ordered competency exam, which
confirmed that he was still mildly retarded. The
examiners’ report did not address or explain al what
level a mildly retarded person functions, or how such
retardation affected Starr's appreciation of the results
of actions he admittedly knew were wrong =2
Starr's counsel pointed out the inadequacy of the
examination to the trial court and explained his
inability to address these questions without expert
assistance. These questions were crucial to Starr's
defense and to his presentation of mitigating evidence
in the penalty phase of the trial. Starr therefore met
lis burden of showing a reasonable probebility both
that an expert would aid in his defense and that denial
of expert assistance would resuit in an unfair frial.

ENS. Starr told police that he had “popped™
Mrs. Ford and then “popped” her again after
be “helped” her into her home, when she
attempted to rise. He also told them that he
hadn't intended to kill her. The extent of
Starr’s comprehension of hig own strength
and of the likelihood that “popping” Mrs.
Ford on the head with an iron pipe would
result in death are questions which an Ake
expert could have developed for the jury. A
parallel line of inquiry would have been into
Starr's level of premeditation in relation to
the eventual rape of Mrs. Fard.

We also find the trial court's alternative finding, that
Starr's due process right to expert assistance was
satisfied by the court-ordered examination and by the
defense's ability to subpoena the state examiners, to
be erronsous on two grounds. First, the examination
was not appropriate to Starr's needs. Second, the
abilify to subpoena a state examiner and to question
that person on the stand does not amount to the
expert assistance required by ke,

4. An Appropriate Examination

Page 12

[15] The inappropriatencss of the available
psychiairic examination was the key issue triggering
the Ake decision. Ake 470 U.S. at 72, 105 S.Ct 4t
1090-91 (Ake had been cxamined for competency to
stand trial, but not for his sanity at the time of the
offense). As Ake explainy, due process requires
seeess to an expert who will conduct, not just any,
but an appropriate examination. Jd. at 83, 105 S.Ct.
at 1096, We find that Starr’s exam was inappropriate
because it did not delve into the mitigating questions
essential to Starr. As the Arkansas Supreme Court
has recognized, the issue of mitigation, or diminished
capacity, is different from that of guilt, Neal v State.
274 Ark. 217, 623 3.W.2d 191, 193. The Arkansas
Supreme Court has also noted that the exam and
repart statutorily mandated in Arkansas at the time of
Starr’s trial, and which Starr received, “is ohviously
not broad enough to cover everything a defendant
might raise as a ‘mental defect’ basis of mitigation.”
Coulter v. Stat 527, 804 S.W.2d 3

356.cert. denied, 302 U.S. 829, 112 S.Ct 102, 116
L.Ed.2d 72 (1991). In Coulter, the defendant was not
projudiced by the tial court’s denial of fimds to
procure the requisite Ake expert assistance 1o aid in
the presemation of mitigating evidence because his
appointed defense cownsel had generously procursd
the needed expert with his ows funds. IJ.  Slarr was
not so lucky.

We agree with the Arkansas Supreme Court that a
report on the four statutorily mandated items ™ does
mmsufﬁccweovercmythmgadefmdammgm
raise as & “mental defect” in mitigation and for which

an Ake expert i8 required. In Star’s case, the

examination merely found Starr to be:

EN6. A defendant is entifled to a referral
state mental health examiners after filing
notice with the court that “there is reason to
believe that mental disease or defect of the
defendant will or has become an issuc in the
cause.” Cowlter, 804 S.W.2d at 356. The

examiners must provide:

(1) A description of the nature of the
examination;

(2) A diagnosis of the mental condition of
thee defendant;

(3) An opinion as to his capagity o
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understand the proceedings against him
and to assist effeclively in his own
defense;

(4) An opinion as to the extent, if eny, to
which the capacity of the defendant to
appreciate the crimimality of his conduct
of © conform his conduct to the
requirements of the law was impaired at
the time of the alleged conduct.

Id.

awarc of the nature of the charges and the
procecdings taken against him. He is capable*1290
of cooperating effectively with an attorney in the
preparation of his defense.

At the time of the commission of the alleged
offense, the defendant did not iack the capacity to
appreciate the criminality of his conduct or to
conform his conduct to the requirements of the law,

State Triul Transcript at 54. These conclusions can
only establish that Starr is criminally respensible
for his acts, not the degree of such responsibility.
The difference between Starr's perceptions of the
probable results of the acts he committed and those
of a person of normal mental capabilities, a crucial
issue for Stanr, was not addressed either by the
report or the underlying examination. The issue
was crucial because in owr system of criminal
justice acts committed by a morally maturz person
with full appreciation of all their ramifications and
eventualities are considered more culpable than
those committed by a person without that
appreciation. See Pemry 492 1.S. at 322-23 109
S.Cr at 2048-49:  Ford v. Wainwright, 477 US.
399, 406-10, 106 S.Ct. 2595, 2600-02. 91 L.Ed.2d
335 (1986); Kerin M. McCormick, The
Constitutional Right to Psychiarric Assistance:
Cause  for Reexamination of Ake, 30
Amer.Crim L.J. 1329, 1336 (1993). For this reason,
Starr nesded an expert to make an appropriate
examination and to explain the effects of his
refardation on his relative culpability at the
sentencing phase of the proceedings. ™’

EN7. We note that although the mitigating
evidence question has usually come up in
the context of sentencing as opposed o guilt
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detenminations, evidence of diminished
capecity may be relevant at both phases. The
question of mental condition cannot be
neatly divided into sanity at the tme of the
offtnse as the relevant issue at the guilt
phase, and mitigating evidence as the
relevant issue at sentencing. 1f the question
could be so divided, Starr’s exam might have
been appropriate at least for the guilt phase.
However, a defendunt's limited
understanding of the probable results of his
actions conld easily affect whether a jury
finds the specific inteat necessarv for a first
or second-degree murder verdict, or for
certain capital murder verdicts. At the time
of the request for an expert, Starr was facing
charges of first-degree premeditated murder,
second-degree murder, and capital felony
murder. His intellectual understanding of his
actions and their gravity was t{herefore
clearly in issue at beth phases of the
proceedings.

The inadequacy of the examination is illustrated by

the tesumony of the examining psychologist. The

psychologist testified that Starr was mildly retarded,
but was unable to explain to the jury the level of
Starr’s social and intellectual functioning becavse his
tests had not dealt wilh that. Nor was he able to
interpret or explain the results of previous mental
health tests, which assigred Starr the mental age of a
six or seven year old, because he was not familiar
with the methodology of those tests. Nor could he
explain what it meant, in either psychological or lay
terms, for an adult male to have the mental age of
seven, The state psychologist apologized, on the
record, for his inability to meet the defense's needs.
At best, he could explain that Starr was in the Tower
ome percent of the populetion in intelligence and wag
obviously not a genius.™ Thus we find that Starr
was denied the appropriate examination to which due
process entitled him.

EN8. We see no ratiopal reason that a
defendant be allowed an Ake expert only if
the prosecution is relying on an opposing
expert. Often, one party needs expert
testimony to explain that conditions are
other than they superficially seem to be,
while the opposing party is content with the
lay person's unaided assessment of the
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situation. Without an experl who had
performed an adequale exam, Starr was
ungble 1w address the prosecotion's
contention that “mild” retardation was
essentially no retardation.

h. Assistance in the Evaluation, Preparation, and
Presentation of the Defense

[16] The trial court concluded fhat Star's sbility 1o
subpoena the state examiners and to question them on
the stand, coupled with the court's payment for their
travel expenses from Liale Rock, sufficed to provide
Starr with the expert agsistance to which he may have
been entitled. We disagree. While due process
admittedly doce not give defendants the right to
assistance from their experts of choice, it does give
propriate defendants the right to experts who will
“assist in evaluation, preparation, and presentation of
the defense.” ke, 470 U.S, at 83, 105 S.Ct at
1096, Before Ake, the ability to subpoena and
question a neutral expert on whose examination both
the *1291 state and the defense were relying may
have satisfied due process. See United Staies ex vel.
Smiith v, Buldi, 344 U.S. 561, 568. 73 S.Ct. 391, 394-
93, 97 L.Ed. 549 (1953) (due process satisfied when
insanity defendant i3 exammed by neutral
psychiatrists on issuc of insanity, and those experts
testify). However, Ake expressly disavows the result
in Smitk and explains that the requircments of due
process have Rindamentally changed since that
decision. Ake, 470 U.S. ut 85, 105 §.CL a1 1097.

Ake explains that Smith was decided before the
Supremeé Court had found that the Constimélon
afforded indigent defendants in state court the right to
appointed counsel, much less appointed expetts.
Smith was also decided before expert testimony
became so pivoial to litigation that, in appropriste
cases, experts must be considered to be basic tools
nccessary for an adequate defense, ke, 470 US. at
77, 79-82, 105 S.Ct at 1093, 109496, Thus, the
Court explains that its disagreament with Smith is
“fundamental” Id at8S, 105 S.Ct gt 1097,

Like appointed counsel, experts appointed under Ake
are to aid the defendant and function as a “hasic tool”
in his or her defense. Jd. at 77, 105 S.Ct. af 1093,

To so function, they must be available to “assist in
evaluation, preparation, and tation of the
defense.” [d._at 83, 105 S.Cr at 1096. Such
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availability and assistance requires more than
permission to subpoena an expert and guestion him
or her on the stand.

3. Harmless Error

Having decided that the wial court emed in not
appointing an Ake expert, we must consider whether
harmless error analysis is appropriate, and if so,
which analysis applies.

[17] Harmless error inquiry has been applied to
numerous constitutional mistakes.  Chapman v,
California, 386 U.S. 18, 22, 87 S5.Ct, 824. 827, 17
LEd2d 705 (1967). Cerain structural errors,
however, can never be harmless. See Arizoma v,
Fulminante, 499 U.8. 279, 307-10, 111 5.C1. 1246,
1263-65, 113 L.Ed.2d 302 (1991). Onr cases have, at
least implicitly, applied a harmless error analysis to
Ake type errors.  Lirtle, 835 ¥.2d at 1245 (reversing
where denial of expert probably had material impact
on trial), Despite the late Justice Marshall's contrary
opinion, Vickers v. Arizona. 497 US. 1033, 1037,
(Marshall, J., disgenting to denial of certiorari), we
heliewe that the inferential holding in Litfle is correct
and that the dendal of an Ake expert is the sort of
constitutional omission that is subject to harmless
error analysis.

Mistakes which have been regarded as so elemenmal
that their existence abrogates the basic structurs of a
constitutional trial, and which are therefore not
subject to harmless error analysis, include the
deprivation of the right to counsel, trial by a biased
judge, exclusion of members of the defendants’ race
from the grand jury, deprivation of the right to self-
representation, and denial of the right to a public trial.

Fulminante, 499 U.S. a1 309-10. 111 8.Ct. at 1264-
65. Thuos, the issue becomes whether the denial of
an Ake expert is a defect abrogating the constitutional
structure of a trial or mere trial error. We think it is
trial error.

Despite Ake 's explanalion that experls are a basic
fool of an adequate defense, analogous to appointed
counsel, we note that the denial of an appropriate
expert is not parallel to the deprivation of the right to
counsel. A defendant has no burden to miest to invoke
the right 10 counsel. 4dke, however, reqnirss a
defendant to make a threshold showing of the
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relevance and the helpfulness of the expert's services.
We do nol believe that a night to which a defendant is
not entitled absent some threshold skowing can faildly
e defined as basic to the structure of a constituticnal
trial.

We find that the denial of an ke experl is more
analogous (o the situation where counsel has
performed deficiently, than to the siation where the
right to counsel hns been denied altogether. Like
deficient performance of counsel, the denial of an
Ake expert deprives the defendant of a tool basic to
the preparation of his defense, but circumstances may
render the lack of that fool a mere inconvenience,
rather than a total disability, and prejudice may not
result. For example, in Coulter, 804 $W.2d at 357,
the lack of a court-appointed expert did not prejudice
the *1292 defendant because counsel financed the
expert from his own pocket. Becanse 4ke error is trial
error, and may resull in no prejudice to the defendant,
it is subject to harmless error analysis.

There are, however, two separate harmless error
analyses for the denial of constitutional rights. The
first, whether the error was harmless “beyond a
reasonable doubt,” is known as Chapman analysis.
The second, whether the error “had substantial or
infurious effect or influence in determining the jury’s
verdict,” is the analysis now normally used on habeas
review. Brechi v Abrakamson, 507 US. 619, —.
113 SCt. 1710, 1722, 123 LEd.2d 353 (1993),
Becanse state courts are required to apply Chapman
analysis on direct review, it makes litlle cense 1o
require fedaral habeas courts to engage in an identical
analysis and thereby undermine the finality of state
convictions which have survived direct review.
Orndorfy v. Logikhart, 998 E.2d 1426. 1430 (8ih
Cir.1993), In Orndorfi. we addressed the question of
which standard was: appropriate, on habeas review,
for comstitutional error which the state courts have
not had any opportumity to address, Jd = We
concluded that Brecht 's reasoning was inapplicable
in those sitnations, and that Chapman was the
appropriate standard. 7d.

[18] In Starr's case, the siate courts have had an
opportunity to review the Ake problem, but found that
there was no constitutional error. The question then
becomes which standard of review is appropriate if
the slate courts had the opportunity to address the
constitutional error under the Chapman standard but
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did not do so because they found that there was no
error. This question was left open in Hoversten v,
fowa, 998 F2d 614, 617 (8th Cir.1993). Orndorjf
purported o answer i, but because that case had a
differeni posture, ils answer is not controlling. We
believe, however, that the reasoning in Orndorfl
applies equally to Starr'’s situation. Considering an
issue and finding no error does not carry with it an
intplicit Chapman analysis,™ and thus Brechr does
not apply.

EN9. For example, a state court could find a
confession admissible because it was not
coerced. If the confession was later found to
have been coereed, ity admission could not
be presumed to have been determined 1o be
hanmless beyond a reasonable doubt simply
becanse the state court had considered the
isgue of admissibility. In fact, it would be
unusual for such an emor to be harmless
beyond a reasonable doubt. Thus, absent an
alternative holding that even if there was
error, it was harmless beyond a reasonable
daubt, we will apply the Chepman analysis.

[191 We now consider whether the Ake emror was
harmiess beyond a reasonable doubt at either the guilt
or sentencing phases. At the guilt phase Starr faced
first-degree, second-degree, and capital murder
charges. The state had the burden of showing
premeditation for the first-degree charges, extrems
indifference or knowing conduct for second-depree
murder, and burglary or rape and exwreme
indifference in the capital murder charge.™  Strr's
retardation is relevant to his level of premeditation
and to whether he purposefully killed Mrs, Ford.
However, the jury convicted him of capital murder,
in which only burglary, rape, and extreme
indifference are relevant. There is no question that
Starr had the intent to steal from Mrs, Ford, or that he
knew that he was raping her. Expert testimony 45 10
his mental retardation would have been imrelevant to
those issues. Further, whether or not Starr realized he
had mortally injured Mrs. Ford is irrelevant to
whether he was acting with extreme indifference to
that possibility. There is no doubt that Starr knew he
was seriously imjuring Mrs. Ford, that he intentionally
inflicted the injury to incapacitate her, and that he left
her lying in a sea of blood without summoning help.
Nothing an Ake expert could say would change those
facts or change that showing of extreme indifference.
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Thus, while expert testimony might have helped
Starr's case with respect to the first- and second-
degree murder *1293 charges, such an expert could
not have helped Starr on the capital charge. Since it
was on the capital charges that Stamr was convictad,
we find that the Ake error m the guilt phose was
harmless beyond a reasonable doubt,

EN10. The capital murder charge was as
follows:

David Lec Starr is charged with the
offense of capital murder. To sustain this
charge, (he State must prove the following
things beyond a reasonuhble doubt;

First: That David Lee Starr committed the
crime of burglary or rape; and

Second: That in the course of and in
furtherance of that crime, caused the death
of Gladys Ford under circumstances
manifesting an extreme mdifference 1o the
value of human life,

Trial Transcript at 1353.

[20] The sentencing phm a differant
question, The prosecution, mlymg on the cowt-
ordered examination, repeatedly emphasized thar
Starr's retardation was “mild” and did not prevent
him from knowing right and wrong. The prosecution
argued B 1 the jury that because the state
examinstion revealed Starr’s ability to @Il right from
wrong, and his abilily to conform his conduct o law,
its concurrent finding that he was “mildly” retarded
should not be considered a mitigating factor in
semtencing. This  argpument highlighted the
inappropriateness of the court-ordered examination,
and exacerbated the resultant harm o Starr. In short,
the entire sentencing phase tumned on the effects of
Starr’'s  retardation on  his  perception and
understanding of the cruelty and gravity of his acts,
the issue for which he was denied an Ake expert.
Thus, we cannot find the error at sentencing to be
harmless beyond a reasonable doubt™2  Further, as
the above discussion of the prejudice to Stamr makes
atumdantly clear, the error would not be harmless
even were we applying the less stringent Brecir
standard of review.

Page 16

EN1L. The prosecution also made improper
remarles to the jury in its closing argument at
sentencing, The prosecutor told the jury that
he had further evidence which he had not
presented which would make them more
inclined 1o impose the death penalty, and,
having presented o evidence as to future
dangerousness, argued that the death penalty
was the only way to ksep Starr from killing
again. See Darden v. Wainwright, 477
%MML}J.

L.Ed2d 144 (1986) (improper fo argue that
the deatl penalty is the only guaraniee
against future crimes). Although  thess
improper arguments did not so infect the
sentencing procedure with unfairmess as to
deprive Starr of dus process, they do add to
the infirmity of Starr's sentencing procedure.

EN12. Further indicia of the probable value
of Ake expert testimony is that even withont
the benefit of such testimony, the jury
seriously considered life without parole, as
evidenced by its question fo the judge as to
whether Starr could be paroled if he
received that sentence. The trial judge
refused to answer the guestion, other thun to
refer the jury back to their instructions, The
question of whether a death penalty jury
must be instructed on the exact meaning of
life without parole in order w0 camry out their
constitutional [function is now peading
before the Supreme -Court,
Simmons, 427 SE2d 175 (8.C), cer,
granted, 510 U.S. 811, 114 §.Ct 357, 126
LEd2d 27 (1993).

C.OTHER ISSUES

Starr raises a number of other issues which we have
carsfully examined and find to be without meril.
These issues include: a number of other allegations of
ineffective assistance of counsel; a contention that the
district court erred in denying an evidentiary hearing
on Starr's allegation that his arcest was illegal; and a
contention that the district court erred in finding
Starr's confession to be voluntary.

[21] First, we address the ineffectiveness claims. We
find that counsels' request of a first-degree

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.

005510

State v.

ADD 3963



23 F3d 1280
23F.3d 1280
(Cite as: 23 F.3d 1280)

premeditated murder charge, rather than a first-
degree felony murder charge, to be the sort of
strategic decision we will not second-guess in
hindsight. We find that our grant of the writ renders
mool Starr's claim that counsels' failure to request
clarification of the jury's findings on mitigation was
ineffective assistance.™  We also find that the
question of counsels' failure to ohject to the
prosecution's improper remarks *1294 at sentencing
to be moot, a3 well ss being another siratepic
decision which we would not second guess.

FNI3. This claim of ineffectiveness is
probably procedurally Dbarred, but the
confused state of the jury forms as to
mitigating circumstances does further
highlight the prejudice of the Ake error. The
jury checked that they unznimously found
mitigating circuimstances o exist, but failed
to indicate which ones. The jury failed to
check the form by which they were to
acknowledge the presentation of evidence as
o any given miugating circumstance, even
if they were not convinced of its existence
and did check the form indicating that there
was no evidemce of any mitigating
circumstance presented. Retardaton s
evidence of a mitigating mental dsfect. See
FPemry, 492 U.S. at 302, 109 5.Cr. at 2937-
38 (mild retardation is mitigating evidence
which must be considered). A sentencer may
not refuse at least 10 consider mitigatin,
evidence. Hitchcock v. Dugger, 481 US.
393,107 S.Ct. 1821, 95 1. Ed.2d 347 (1987).
Therefore, the jury should not have refused
to acknowledge that Star presented
evidence as to retardation, even if they were
not convinced that such evidence established
the existence of the mental defect mitigating
circumstance.

[22] Counsels' decision not 1o request instructions on
diminished capacity or manslaughter in the guilt
phase is also a strategic decision which dovetails with
their strategic decision not to present either opening
or closing arguments during that phase. Counsels'
evident strategy was to put the state (o its proof, and
to save all their credibility for the sentencing phase,
The record reveals that counsel fought enaciously to
exclude Starr's confessions, Mrs. Ford's pistol, and
gruesome crime scene photos. Having lost those
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fights, counsel decided to reserve their ammunition
for the sentencing phase, as evidenced by their
eveniual arguments to the jury. This may have been
an unsuccessful, or even reckless sirategy, but faced
with overwhelming evidence of the brutal rape and
murder of an elderly woman, we cannot say such a
strategy amounts fo ineffective assistance. Star's
farther argument that counsel was ineffective in the
timing of his motion to suppress Mrs. Ford's gun
which was seized when Starr was arrested is simply
meriiless.

[23] Starr's complaint regarding the district court's
treatment of his allegation of an illegal arrest is also
meritless, He received a full and fair hearing in the
slate court, which decided that despite a technically
defective warrant, Starr's amrest fell within the Leon
good faith exception, Therefore, as the state correctly
argues; he may not mise this issue in habeas
proceedings.  Stome v, Powell, 428 U.S. 465, 96 8.Ct.
3037.49 T.Ed2d 1067 (1976).

[24] Finally, Starr claims that his confessions should
have been suppressed as being involuntary because af
his retardation and because of subile coercion. We
review questions of vyoluntariness de nove.
Fulminante, 499 US, at 287, 111 §.Ct. at 1252-53.

Viewing the totality of circumstances, we find Starr's
confessions to have been voluntary, Id at 286, 111
S.Ct at 1252, Starr was arrested early in the
morning. After receiving a Miranda warning, he
denied any knowledge of Mrs. Ford's murder. He
initialed and signed the Mirande waming form.

- Later, he twice initiated conversations with the police

and was given Miranda wartings cach time. The
record shows that the officers were unfuilingly polie
and respectful in dealing with Starr. There is simply
no objective evidence of coercion in this record,
subtle or atharwise.

[25] St slso claims that his waiver of Miranda
rights could not be knowing and voluntary bscause
he could not understand those rights. However, the
police were wvery calm and deliberate in their
questioning of Starr. They gave him Miranda
warnings each time they spoke with him. Starr
represented to them that he did understand and waive
his rights, His responses to questions were lucid,
sppropriate, and reflected complete understanding of
what was said to him. In view of the record of Starr’s
conversations with police, his assertion that he did
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not understand his rights is not credible.
IIT. CONCLUSION

Becanse Starr's sentence s based on the comsideration.
of an invalid sentencing factor, and because he was
denied the aid of an Ake expert fo assist him in
evaluating, preparing, and presenting his retardation
as a mitigating circamstance, we reverse and remand
to the districl court with instructions to issue the writ
granting Starr habeas corpus relief. The wril should
give the state the option of conducting a new
sentencing proceeding or reducing Starr's sentence to
life without parole.
MeMILLIAN, Circuil Judge, specially concurring,
I agree that the writ of habess corpus should be
granted. T write separately because 1 would hold that
errors under Ake v. Oklahoma, 470 U.S. 68, 105 S.Ct
1087, 84 L.Ed2d 53 (1985)(4ks), arc por se
reversible, and thus do not require a showing of
prejudice. In Ake, the Supreme Court held that the
state must appoint & psychiatric expert for a criminal
defendant if the defendant can show that his or her
sanity will be a “significant” issue af irial, Jd at 83,
105 S.Ct. at 1096, The Courl reversed and remanded
afier it found that the defendant had *1295 met the
above stendird and had not been provided the
necessary expert. fd at 86-87, 105 5.Ct. at 1097-98.
The Court did not examine whether the lack of the
expert had prejudicad the defendant.

The majority's opinion concludes that the denial of
the Ake right cannot be a fundamental error under the
Supreme Court's standard in Arizona v. Pulminante,
499 U.S. 279 310, 111 SCt 1246, 1265. 113
L.Ed.2d 302 (1991). The Supreme Court's holding in
ke, however, is based on a detsrmination that the
denial of the psychiatric expert, when the defendant
mects the threshold test, creates an exiremely high
probability of an erronecus factual determination.

470 11S. at 82, 105 8.Ct at 1096. In my view, an
error which creates an extremely high probability of
an erroncous tesclution of a “significant” issue
certainly strikes at the structural framework of the

proceeding, See Arizone v. Fulmingnie, 499 US, at
310, 111 8.Ct. at 1265.

Moreover, Justice Marshall, the author of Ake,
dissenting from the Court's denial of cerfiorari in
Vickers v Arizona, 497 U.S. 1033, 1037, 110 S.Ct.
3298, 3200, 111 L.Ed.2d R0& (1990) (citations
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omitted), explained that ke did not set out a
prejudice requirement:

[The reaseming of the Arizona Supreme Court]
wrongly subjects Ake claims to harmless-error
analysis. In Ake, we did not endeavor to determine
whether the petitioner's case had been prejudiced
by the lack of a psychiatrist. Rather, we deternined
thast, in gfmeral peychiatric assistance is of extrems
imporiance in cases involving an msanity defense,
and that without that assistance “the risk of an
inzceurate resolution of sanity issues is extremely
high.” Because the petitionsr had made the
threshold showing that his sanity was a significant
igsue at frinl and the State had failed fo offer
psychiatric assistance, we reversed and remanded
for a new trial.

Finally, I do not read Litide v. Armontrous, 835 F.2d
1240 (1987) (en banc), ceri. denied, 487 U.8. 1210
108 S.Cr 2857. 101 1.Ed.2d 894 (I988), w apply
harmless-error analysis to an Ake claim. In that case
this court concluded that an expert was required
under 4ke to help the defendant address identification
testimony obtained through hypnosis. 835 F.2d at
1244-45. 1 read the sentence cited at page 18 of the
court's opinion as addressing whether the defendant
had satisfied the threshold standard for appoiniment
of an expert.

Accordingly, 1 would hold that an 4ke error does not
require a showing of prejudice.

C.A8 (Ark.),1994.

Starr v. Lockhart

23 F.3d 1280
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