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IN THE CIRCUIT COURT OF CRAIGHEAD COUNTY, ARKANSAS

WESTERN DISTRICT
| Case No. _
(CR 93-450B)
CHARLES JASON BALDWIN, R _ PETITIONER, )
Vs, -
STATE OF ARKANSAS / ~ RESPONDENT

PETITION FOR WRIT OF HABEAS CORPUS UNDER

ARKANSAS CODE ANNOTATED 16-112-201 ET SEQ. AND MOTION FOR
NEW TRIAL UNDER 16-112-208(e)(1)

L INTRODUCTION AND PARTIES
1. Jason Baldwin, Peti'ﬁoner,. is currently in the custody of the Directbr,
Arkansas Department of Cor;ection. - He was committed to tﬁe Department of Corr_ection
by the Circuit Court of Cfaighead County, Arkansas on March 19, 1994, having been |
co;wicted of three counts of capital mﬁrder in violation of Arkansas Code Annotated
(hereafter A.C.A.) §5-10-101. _

2. Respondent Larry Norris is th-e Director o-f the Arkansas Department of |
Correction. He is n:ﬁned here in his capacity as having authority over Petitioner’s person,
and thus being subject to the issnance of a Writ of Habeas_ Corpﬁs.

3. This Petition is Brought under A.é.A.§16-1 12-201(a)(1) and (2) in that

Petitioner has exhausted the remedy of correct appeal, and thus, Petitioner is *...convicted
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of a.crime” and may, under A.C_.A. §16-112-201 “... commence a proceeding to secure
relief by filing a petition in the court in which the conviction was entered to vacate and
set aside the Judgement and to discharge the Petitioner or to ré-séntence the Petitioner or
grant 2 new trial or correct a sentence or make other disposition as may be appropri:ite...-.”
As further alleged below, Petitioner is also seeking a new trial under A.C.A.§16-112-
208(e). |

4. Petitioner’s convictions were ﬁmed on direct appeal in Echols and
Baldwin v. State, 326 Ark. 917, 936 S.W.Zd 50§ (1996), cert denied 520.U.S. 1244
@a 997)> [hereafter Echols v. State].

5. Petitioner has never previously sought reliefunder A.C.A. §16-112-201, et
seq. | |

6.  Petitioner has sought the Court’s assistance in preserving, and ordering '
tested, a varietjl of scientific eviden'cé pertinent to Petitioner’s convictions and sentence
within the meaning of A.C.A. §16-112-202. The Court has ordered some, but not all, of
the testing Petitioner has éought. | |

2 Petitioﬁer safisfies the subjec-t matter jurisdiction of A.C.A. §16-' 112-

201(a)(1) and (2) in that he has, and/or his lawyer has personally declared under penalty
of perjury that (1) scientific evidence not available at Petitioner’s trial establishes his |

actual innocence; and/or (2) the scientific predicate for the claim of innocence, and/or for
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the claims made bearing on Petitioner’s actual innocence, could not have been previously
discovered through the exercise of due diligence and the facts underlying the claim, if
proven and viewed in light of the evidence as 4 whole, would be sufficient to establish by

clear and convincing evidence that no reasonable fact-finder would find the undersigned

'Petitiongt guilty of the underlying offenses. In addition, Petitioner has stated in an

v

affidavit that he did not commit the crimes which are the subjed of this Petition (Exhibit
1, Petitioner Charles Jason Baldwin’s affidavit).

8. Petitioner is also moving for a new trial under A.CA. §16-1 12-208(6)( 1),
which provides that if DNA test results obtained under this sub-chapter exclude a person
as the source of DNA evidence “the person ma); file a motion for new trial or re-
sentencing.” Petitioner Baldwin is thus both a Pefitioner under A.C.A. §16-112-201 et
seq., and a moving party under A.C.A. §16-1 12-208(6)( 1-). As a party moving for new
trial, Petitioner is proceeding under A.C.A. §16-112-208(e)(3) which provides that the
Court “... may grant the motion of thé person for a new trial... [if the DNA test résults]...
when considered. with all other evidel'lce in'the case regardiess of whether the evider;ce
was introduced at trial, established by comp‘eliing evidence that a new trial would result
in an acquittal.”

9. For the convenience of the Court, and the parties, throughout this combined

- Petition and motion for new trial, Petitioner/moving party Jason Baldwin will refer to
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himself as Petitioner.

10.  Petitioner also has pending in this Court a Petition for relief under Rule 37
of the Arkansas Rules of Criminal Proéedure, timely filed on March 10, 1997. This Rule
37 petition will have been amended as of May 30, 2008 as ordered by the Court, and filed
as amended. To the extent that A.C.A. §16-112-201(a)(2) and §16-112-208(e)(3) require
review of the evidence as a whole, Petitioner offers as grounds for relief under A.C.A.
§16-1 12-201(a)(2) and 16-112-208(e)(3) all factual allegations that he has stated and has
pending before this Court in his Rule 37 Petition and any amendments thereof, - He also
mcorporates by reference any other petitions and motions that he has on file and subject
to hearing before this Court. These.are incorporated by reference here as though fully set
forth in this Petition and motion for new trial

II.  PETITIONER’S BASES FOR RELIEF ARE THE CONSTITUTION

AND STATUTES OF THE STATE OF ARKANSAS, INCLUDING
A.C.A. §16-112-201 AND 16-112-208, AS WELL AS RULINGS FROM
THE UNITED STATES SUPREME COURT ESTABLISHING THE -
SUBSTANTIVE AND PROCEDURAL FRAMEWORK FOR
CLAIMS OF INNOCENCE, AND FOR POST-CONVICTION
LITIGATION OF CLAIMS THAT THERE IS INSUFFICIENT °

EVIDENCE THAT THE PERSON CONVICTED COMMITTED THE
CRIMES. '

11. Petitioner is eligible to apply for relief under A.C.A. §16-112-201(a) and §16-

112-208(e). He has previously petitioned, and moved, for the testing of evidence under

A.C.A. §16-112-202, and the trial court has granted him relief by ordering DNA testing to

[ i
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proceed. As this Petition/motion is prepared, Petitioner still has pending before the trial
court portions of his rﬁotion for post-conviction testing after exhaustion of appeal within
the meaning of A.C.A. §16-112-202. On November 20, 2002, Petitioner moved for the
release of evidence in the custody of the State for the purposes of: DNA testing;
ﬁngerprint examinat_ion and cbmpariéon; fiber evidence analysis and fiber comparisons;
hair evidence analysis and (;ompariso,ns. The State agreed to the release of specific
evidence (including hairs) for DNA analysis. The Court haé yet to rule on Petitioner’s
motion in other respects. In April, 2008, Petitioner reiterated his motion for the relea-se of
hair aﬁd ﬁber evidence, and appeared in the trial court on April 15, 2008 to argue for the
release of that evidence for testing. At- that time, the State took the position that the Court

should rule on Petitioner’s motion fof release of hair and fiber evidence for testing so that

the need for further amendment of this Petition/motion based on any further testing

ordered will ﬁot benecessary. The trial court declined to follow the suggestion at that
time, while indicating that it would review all pleadings and review issues with the parties
éﬁ August 26, 2008.

12. Petitioner is proceeding with the filing of this Petition/motion as ordered by
the trial court, notwithstanding the fact that he has not been granted all relief to which he
is entitled under A.C.A. §16-1 12—202.'

13.  Petitioner has complied in every respect with A.C.A. §16-112-202 in that he
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hias proposed testing ﬂxat is reasonable in scope, uﬁﬁzes scientifically sound meth(;ds and
is c;onsistent with acceptéd forensic practi(;,es. A.CA.§16-1 12-202(5).

14 In brmgmg his motlons for testing under A.C.A. §16-112-202, Petitioner
has also identified his theory of defense which was that he was erroneously 1dent1ﬁed
and convicted, as a perpetrator of a triple murder in West Memphis, Arkansas.
Petitioner’g counsel at trial argued thait the.re was little reliable evidence linking him to the
crimes of which he was convicted. |

15. | Petitioner also alleges that the proposed tesﬁng of evideﬁce not yet tested
may produce new material that would support the theory of defense and would raise the
reasonable probability that he did not cornmit the offense within the meanmg of A.C.A.
§16-1 12—202(8)(A) and (B).

16.  Petitioner has provided DNA, fingerprint, and hair samples and thus
satisfies A.C.A.-§16-112-202(9). | |

17. 'Petitioner’s motion has been timely made within the meaning of A.C.A.
§1,6_-1 12-202(10) in that this motion is based in part on newly discovered hair evidence,

including the discovery within the past year that a hair fitting the apparent DNA proﬁle'of

the steb—father (Terry Hobbs) of one of the victims hairs was found by the State

investigators on one of the ligatures used to tie up one of the \}icﬁms, and only in the past

year was biological material acquﬁed from the step-fatl_:er.to allow the identification of
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the previously unknown and untested hair. This is one of several items of newly

discove;ed evidence subject to scientific and forensic testing described in the body of ﬂlis.

Petition/motion. (See Exhibifs 14, 15, and 70-the last of which is dated May, 2008)
. 18.  Petitioner’s November 20, 2002 motion for testing (and reiteratioﬁ of the
_motion on April 15, 2008) was not mjade solely upon Petitioner’s assertions of innocence.

19.  In addition, Petitioner has alleged in his November 20, 2002 motion fdr
testing of evidence under A.C.A. §16-1 12-é02, and has reiterated in his April 2008 filing
that new methods of technology substantially more probative than prior testing are
available to conduct current testing.

20.  Finally, thérg is good cause for the Court to issue the testing or&cr in that
Petitioner, and his co-defendant Damien Ec_ﬁol's, have: (a) provided the State with access
to a number of their experts on forensic sciences to frankly discuss the problematic
application of forensic sciences in the initial rial of this case, and to discuss the basis for

Petitioner and Echols’ claims of innocence; (b) Petitioner and his co-defendants, who are

otherwise petsonally -ifldigent, have received ddx_lations of funds over a period of time . -

which has allowed them, as funds were available, to pay for forensic testing. In the
absence of those donations Petitioner would never have been ablé to pay for the testing,
as the State of Arkansas took the position that it could not pay for DNA and other testing

sought in this case. Further, with the exception of having objected to the release of hair
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and fiber evidence for the purpose of non-DNA testing, throughout the proceedings under
A.C.A. §16-112-202, the State of Arkansés has taken the position thaf it would agree to
DNA testing of an extensive number of items acquired during the course of the
investigation of Petitioner/movant’s case, and at no time; has the State raised the issue of
delay as a bar to any testing. -

: Zi. In addit;'on_, it is clear, and the State has not disputed, that since the time of
this trial there have been, and continue fo be, developments of new methods of festing for
DNA, and new technologies currently available that are substantially more probative than
those available at time of trial or during the initial years of Petitioner’s po'st-convictiqn. .
litigation. Some of the technologies applied to test DNA in this case, such as STR and
mitochondrial DNA testing, were not available in the Arkansas State Crime Laboratory
when Petitioner first brought his motion under A.C.A. §16-112-201/202, and even since
the DNA festing started, additional DNA testing techniques have been developed that
allow further refinement of test results. B

' 22. It is in part for the reason alleged immediately above that the parties agreed
that an accredited DNA labbratory outside tﬁe State of Arkansas with the ability to
con_'duct both STR and mitochondrial DNA testing, and most recently, mini-STR festing,
should be invelved in the testing of material in this case.

23.  Petitioner/movant affirmatively alleges, at least as to the issue of timeliness
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of >t]-1e bringing of motions for testing/Tetesting that there are no legitimate questions of
ﬁmeliness to be liﬁgated. This Petition/motion for new trial has been filed pursuant to a
schedule agreed upon by the parties, and the trial court specifically ordered Petitioner to
file his papers no later than May 30, 2008.

| 24.  Petitioner alleges se\_reral statutory grounds for relief. Under A.C.A. §16-
112-201(a)(1) he alleges that scientific evidence not available at his trial est-ablishes his
actual innocence. A.C.A. §16-112-201(a)(1).

25.  Inaddition, or in the altemaﬁve, Petitioner alleggs that the scientific

predicate for the claims made here could not have been previously discovered through the

exercise of due diligence, because of the fact that the DNA testing technologies applied in

this case were not available to Petitioner at the time of trial, or during the initial phase of

his appeal and post-conviction litigation. . In addition, other testing technologies, such as

those employed to test the DNA of animal hair, some hair identifications and some fiber
testing techniques vs;erc not available to Petitioner at the time of his trial. In addition, the
DNA:expert employed by the State to conduct PCR testing of a limited number of items
was not c(;mpeteﬁt and after Petitioner’s trial, that analyst left the field. Similarly the

fiber and hair analysts employed by the State, inéluding Lisa Sakevicius of the Arkansas

State Crime Laboratory, exhibited a lack of proficiency and knowledge in providing

testimony, and kept insufficient documentation to demonstrate that valid and reliable hair
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and ﬁber testing was done at the time of trial. (Letter, afﬁ@avit and CV of Max Houck,
Exhibits 2, 3 and 4.)

26.  Inaddition, to the extent and degree that Petitioner’s claims of innocence
have dépended on his access to qualified forensic p_athologists, odontologists,
anthropologists, and crimin'aﬁsts who were only recently able to review thiis case in light
of newly acquired DNA evidence, Petiﬁo'ner could not have previously discovered the
predicate for claiﬁxs made here.

27. In addition, because at thé time of trial Petitioner’s counsel chose not to
<mploy a private investigator, as well as because counsel for Petitioner did not acquiré the
fruit of any investigation of this case from co-defendants, Petitioner was only able to
cond}lct post-conviction investigation recently, and since acquiring his current 1.)ost-

conviction counsel. Petitioner could not have previously discovered through the exercise

“of due diligencé the scientific predicate for at least some of the claims made here, as well

asthe predicafe for demonstrating what evidence “as a whole” exjsts in this case within
the meatiing of A.C.A. §16-1 12-2_0.1(a)(é)- and A.C.A. §16-1 1é-208(e).

28.  On the bases just stated, and further explained in detail below and in the
supporting exhibits, Petitioner thus alleges that the scientific predicate for the claim that

he is entitled to relief is proven, and when viewed in light of the evidence as a whole is

Sufficient to establish by clear and cdnvin'cing evidence that no reasonable fact-finder
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would find the Peﬁﬁoncr guilty of the underlying oﬁ'enses_-witbin the meaning of A.C.A.
§16-112-201(2)(2).

29.  In addition, Petitioner/movant alleges that through the use of testing
proccdures permitted under A.C.A. §16-112-208, he has the results of DNA testing that
e).(clu_de him as the source of DNA evidence pertinent to and relevant in this casé, within
the meaning of A.C.A. §16-112-208(e)(1) and (3). Petitioner/movant further alleges, in
the context of his motion for a new ﬁal, that the DNA test results when considered «...
with all other evidence in the case regardless of whether the evidence was introduced at
trial, established by compelling evidence that a new trial would result in an acquittal.”
A.C.A. §16-112-208(e)(3).

30. In making the immediaiely above allegation supporting the motioﬂ for _ne\&
trial under A.C.A. §16-112-208(e)(3), Petitioner/movant has set forth in detail below, and
in the supportiné exhibits, the evidence (together with the DNA testing results) that a new
trial would result in acquittal. |

31. Any petition filed under this sub-chapter méy contain argument or citations
to authority within the meaning of ACA., §16-112-203(a)(1)(C). In addition to basing .
his claims for habeas and new trial relief on the Constitution‘and statutes of the State of
Arkansas, Petitioner also alleges that decisions of the United States Supreme Court set

forth the substantive as well as procedural framework for the litigation of claims of
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innocence, miécarriage of justice, and new evidence establishing that an initial tﬁ'al
resulted in a miscarriage of justi'ce such as to require relief under Federal standards.

32.. Petitioner affirmatively alleges 'that' as to his'cla'ims: of innocence; that no
reasonable fact-finder would have found Petitioner guilty of the underlying offenses; and
that scientific evidence not available at trial establishes 2 miscarriage of justice'and/or the
wueﬁabiﬁty of the guilt phase verdict and/or actual innocence, this Court must apply the
framework set forth in House v. Bell, 547 U.S. 5;18 (2006). Housé involved a contention
that the defendant had erroneously been identified as the perpeh'ator was wrong]y
convicted, and that DNA evidence undermined the forensxc science evidence testmg
results introduced at trial. House defined the applicable standard as follows: “A
petitioner’s burden at the gateway étage is to demonstrate that more likely than not, in
light éf the new evidence, no reasonable juror would have found him guilty beyond a
reasonable douﬁt - or, to remove the double negative, that it is more likely than not any
reasonable juror would ha've reasonable doubt.” Id. at 538-539. The United Sﬁtcs
Sﬁpreme Court explaiﬁed that where new evidence is supialied during post-conyictié_m
litigation to support an innocence claim “... the inquiry requires the federal court to assess
how reasonable jurors would react to: the overall, newly supplemented record [citations:
omitted].” Id. at 539. Notwiths’;anding Arkansas’ statutory scheme, including 16-112-

201 et seq. and 16-1 12-208(e), House sets forth the standard of review required by the
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United States Constitution.

. 33.  In House, the United Sﬁtes Supreme Court reiterated the procedural
framework that it had first described in Schlup v. Delo, 513 U.S. 298 (1995), which the
Court stated would apply to an extraordinary case in such a way 'as to avoid a manifest
injustice. Id. at 327. As the Court explained, where new evidence is‘used to sﬁpport an
innocence claim, the gateway standatj‘d' to be applied is whether “... it is more likely than
not that no reasonable jurqr would have found Petitioner guilty beyond a reasoﬁable |
doubt.” Ibid. |

34. Beclzause the combination of House, supra, and Schlup, supra state the
relevant Federal test, it is important to note that House also explained that under tﬁe
Federal standard, the habeas court mpst consider all of the evidence, “-... old and new,
incrhninétiﬁg and exculpatory” without regard to whether it would have been admitted at
trial to determine the likely impact of the ne;w _eyidcnce. on reasonable jurors. House,
supra, at 538-539.

35.  Petitioner also alleges that the U.S. Supreme Couﬁ’s decision in Heﬂéra .
Collins, 506 U.S. 390 (1993), while less recent than the ruling in House, supra,- confirms
that the reviewing court’s inquiry, under the Federal standard, is whether (a) had the jury
heard all the conflicting testimdny, (b) it is more likely than not that no reasonable juror

viewing the record as a whole would lack reasonable doubt. House, supra, at 553-554.

000419

ADDO00418



36.  Petitioner further alleges, and argues, that the United States Supfeme
Court’s deﬁﬂition of the Federal standards should be considered and applied by the courts
of the State of Arkansas, as these define the way that the evidence presented to the courts
of Arkansaé in Petitioner’s case will be considered by the Federal courts if Petitioner is
denied relief in Afkainsas. |

37.  The State of Arkansas’ statutory tests vary according to the nature of the |
e\}idence being relied upon as the basis for relief. According to the statutory scheme,

-where DNA test results are the basis for the relief, the standard is set forth under A.C.A.
-§16-112-208(e)(3), and requires cbnéideration of the DNA test results together with all
other evidence of the case regardless-_of_ its introduction at trial, and the éssessment of
whether there is compelling evidence ﬁat a new trial would result in acquittal.

38.  The standard just descﬁbed'is different than that set forth as the basis for
habeas relief under A.C.A. §16-112-201(a)(1) and (a)(2). The standard set forth in 201(a)
appeats to be a threshold standard. However, nowhere in the sub-chapter does the
statutory scheme spell out a stapdardi for relief where the claim for habeas relief brought -
under A.C.A. §16-112-201(a)(1) and:(2) is based on other than DNA evidence on the one
hand, or on DNA and other test results, on the other.

39.  The State Supreme Court of Arkansas has, at various times, interpreted the

sub-chapter, including in Johnson v. State, 356 Ark. 534; 157 S.W.3d 151 (2004). There,
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the court indicated that it views the threshold standard that allows retesting under A.C.A. '

§16-112-202 to be different from the standard that ultimately is apblicable to the review

of the case once testing has been conducted.

40.  Petitioner’s legal arguments and points in connection with the above

@

(b)

(©

@

()

 allegations and discussion of law are as follows:

the threshold showing that permits the testing of items is less

onerous than the showing that applies to granting a new trial or other .
relief; | .

as to the n.lotion.s 10 test hair and fiber and other evidence (including
fingerprints) that the Court has n;)t ruled on, the Court should apply -
the lesser standard and grant opportunity to test and exam'iné as
requ_esfed, especially in view of Exhibits 2-4 discussed below; ..

even if th_is Court refuses Petitioner the ability to fu'rther test

evidence, Petitioner alleges here, and throughout this combined -
Peﬁﬁon/moﬁon that he is entitled to relief under A.C.A. §16-112-

201 et seq.;

where DNA evidence is central to the claim made, the test for the
granting of a new trial is set forth in A.C.A. §16-112-208(e)(3);

subsection 208 does not specifically describe a test or standard for
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granting a new trial or other relief where DﬁA is combined with
other evidence; :

()  Petitioner alleges, and argues, that under no circumstances can the
standard/test'apﬁlied by the State of Arkansas use a higher standard
than that set forth by the United States Supreme Court in House, -
Schlup and Herrera. |

41.  Petitioner further allegés that regar&less of the .test that the Court applies, .

Petitioner has demonstrated the basis for habeas and/or new trial motion relief, and the

Court should grant Petitioner habeas relief by ordering him freed from his convictions

and from éustody, in the alternative, the Court should grént a new trial.

I, INCORPORATION BY REFERENCE OF EXHIBITS.

42. Peﬁtioner incorporates by reference as though fully set forth here the
exhibits submitted to support this Petition/motion for new trial, and in doing so intends
for the Court to consider all evidence, as permitted by the statutes of the State of
Arkansas, and encouraged by the rulings of the United States Supreme Court, in
addressing the merits of this Petition/motion for new trial. -Peﬁtioners exhibits are listed

in his separate exhibit books.

- 0004R2

ADDO00421



N

o e

IV. THE FACTS OF THE CASE AS F OUND BY THE SUPREME
COURT OF ARKANSAS ARE PART OF THE BASIS FOR RELIEF

AS THEY DESCRIBE THE EVIDENCE THAT PETITIONER MUST
- ADDRESS ‘

43. Inits ruling upholding the convictions obtained in this case, the Supreme

__ Court of Arkansas provided a detailed description of the evidence produced at trial.

Echols v. State, supra, 326 A1k. 917. Petitioner’s allegations here are made in view of
tht;, Supreﬁe Court of Arkansas’ ruliﬁgs on, and recitations of, the c:-ise facts, as well as
based on the actual record of trial brdceedings in Petitioner’s case which is incorporated
here by reference. |

44.  The opinion by the Honorable Robert H. Dudley, Justice of the Supreme
Court of Arkansas in Petitioner’s appéal begins by noting: “Damien Echols and Jason
Baldwin were convicted of the capitél murders of Michael Moore, Christopher Byers,
and Steve Braqch.” Id. at 934-935.

45.  The Supreme Court of Arkansas described thé evidence produced at trial as
follows:

‘Michael, Christopher, and Steve were eight years old, in the second
grade, in the same Cub-:Scout troop, and often played together in their -
‘West Memphis neighborhood. On the afternoon of May 5, 1993, after
school, Michael and Steve were riding their bicycles while Chris was
skateboarding. Deborah O’ Tinger saw the three boys walking through
her yard between 5:45 and 6:00 that afternoon. Her recollection was
that they were pushing a bicycle. About 6:00 p.m. Dana Moore,
Michael’s mother, saw the three boys together. At that time Michael -
was riding his bicycle. : Between 6:30 and 6:45 Brian Woody saw
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four boys going into some woods known as the Robin Hood Woods.
He noticed that two of the boys were pushing bicycles, one had a
skateboard, and a fourth was walking just behind them. Neither
Michael, Christopher, nor Steve retarned to their homes. Their -
parents called the police, and a search was begun.

The next momning, members of the Crittenden County-Search ‘and
Rescue Unit discovered a tennis shoe floating in a ditch just north
of Ten Mile Bayou. The Robin Hood Woods drain into Ten Mile
Bayou, and the members of the search unit knew the boys were last
seen in that area. Detective Mike Allen walked along the ditch bank
to the place where the tennis shoe had been found. He noticed that
one area of the ditch bank was cleared of leaves, while the rest of the
bank was covered with leaves and sticks. He described the cleared

area on the bank as being “slick”, but having “scuffs” in the cleared-off

area. He got into the water, reached down to get the shoe, and felt
Michael Moore’s body.- The corpses of Christopher Byers and Steve
Branch were subsequently found about twenty-five feet downstream.

Policeman John Moore, who was also there, said there was blood in -

the water, but none on the bank. Detective Bryn Ridge was also
present and helped to recover the boys’ bodies. He collected the
victims’ clothes, three tennis shoes, and a Cub Scout cap that was
floating in the water. He found a stick stuck in the mud that had one
of the boy’s shirts wrapped around the end that was stuck down in
the mud. He dislodged another stick as he was removing the corpse

‘of Michael Moore.

~ All three corpses had their right hands tied to their right feet and

their left hands tied to their left feet. Black shoelaces and white
shoelaces were used as ligatures. Michael Moore’s body had
wounds to the neck, chest, and abdominal regions that appeared

to have been caused by a serrated knife. There were abrasions

over his scalp that could have been caused by a stick. Dr. Frank
Peretti, a State medical examiner, testified that there was bruising
and discoloring comparable to that frequently seen in children who
are forced to perform oral sex. He testified that there were defensive
wounds to the hands and arms. Moore’s anal orifice was dilated, and
the rectal mucosa was reddened. Dr. Peretti testified this injury could
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have come from an object being placed in the anus. Finally, Dr.
* . Peretti testified that there was evidence that Moore was still alive when
he was in the water, as there was evidence of drowning.

Steve Branch’s corpse had head injuries, chest injuries, and genital-
anal injuries, lower extremity injuries, upper extremity injuries, and
back injuries. The body had muliiple, irregular, gouging wounds,
which indicated that he was moving when he was stabbed. The anus
was dilated. Penile injuries indicated that oral sex had been performed
on him. ‘There was also evidence that he, too, had drowned. .

Christopher Byers’ corpse had injuries indicating that he had been
forced to perform oral sex. His head had scratches, abrasions, and

a punched-out area of the skin, and one eyelid had a contusion. The
back of the neck had a scrape. The inner thighs had diagonal cuts

. on them. The back of the skull had been struck with a stick-like,-

broomstick-size, object. The skin of the penis had been removed, and
the scrotal sac and testés were missing. There were cuts around the
-anus, and the hemorrhaging from those cuts indicated he was still alive
when they were made. Many of the cuts were made with a serrated
blade knife. Byers did not drown; he bled to death.

Id. at 934-938. -
46.  The Court then continued to describe the evidence in the record:

The boys’ bicycles were found nearby. On May. 10, four days
after the bodies were found, the police had not solved the

cases. When Detective Bryn Ridge questioned Echols, he asked
him how he thought the three victims died. Ridge’s description’
of Echols’ answer is abstracted as follows: '

He stated that the boys had probably died of mutilation,
some guy had cut the bodies up, heard that they were

in the water, they may have drowned. He said at least
one was cut up more than the others. The purpose of °
the killing may have been to scare someone. He believed
that it was only one person for fear of squealing by

gooARS

ADDO00424



another involved.

At the time Echols made the statement, there was no public
knowledge that one of the children had been mutilated more
severely than the others.

On June 3, or almost oie month after the murders, Detective Mike
Allen asked Jessie Lloyd Misskelley, Jr. about the murders.
Misskelley was not a suspect at the time, but Echols was, and it
was thought that Misskelley might give some valuable information
about Echols. Detective Allen had been told that all three engaged
in cult-like activities. Misskelley made two statements to the
detective that implicated Echols and Baldwin, as well as himself,
The statements can be found in Misskelley v. State, 323 Ark. 449
459-61; 915 S.W.2d 702, 707-08 (1996).

Misskelley, age 17, Echois age 19, and Baldwin, age 16, were
Jointly charged with the capital murders of Moore, Byers, and

- Branch. Misskelley moved for a severance from Echols and Baldwin’
and the trial court granted the severance. [/d. at 937-939.]

( g 47.  The Court made reference to fiber evidence described during the
Echols/Baldwin trial. It noted that Lisa Sakevicius, a criminalist from the State Crime
Laboratory “... testified that she compared fibers found on the victims’ clothes with
éloﬂ;ing found m Echols’ homé and the fibers were microscopically similar.” Jd. at 939-
940.

48.  The Court also made specific reference to the testimony of the State’s
principal Witnes_s on cause of death, Dr. Frank Peretti. Dr. Peretti’s testimony was

summarized, indicating “... that there were serrated wound patterns on the three victims.

On November 17, 1993, a diver found a knife in a laké behind Baldwin’s parents’
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residence. The large knife had a'serr"a'ted edge... Dr. Peretti testified that many of the
wounds on the victims were consisteﬁt with, and could have been caused by, that knife.” | |
1bid. . _
V.  NEWLY ACQUIRED SCIENTIFIC EVIDENCE, INCLUDING DNA
TEST RESULTS, AND ADDITIONAL EVIDENCE DESCRIBED IN -
THIS PETITION DEMONSTRATE EITHER THAT PETITIONER ‘
WAS INNOCENT OF THE CRIME OR THAT A NEW TRIAL
WOULD RESULT IN ACQUITTAL.
49.  On Noverber 20, 2002, Petitioner Baldwin filed a Petition/motion under
A.C.A. §16-112-201 et seq., speciﬁcéilly under A.C.A. §16-112-202, and under ihe Fifth, -
~ Sixth, and Fourteenth Amendment guarantees of equal protection_ and Due Process,
seeking access to crime scene evidence in the custody of the State of Arkansas for the
( purposes of testing, including developing, DNA pfoﬁles for biological material found at
= the scene and cc'»mpa_ring those profilés with known DNA from Petitioner and his co-
defendants Jessie Misskelley and Damien Echols. Petitioner’s co-defendants Echols and
Misskelley filed similar Petitions/motions. 4
. 50.  In‘addition, Petitioner and his co-defendants sought orders.from the trial
court impbunding all evidence, and preéerving it, so that Petitioner could pursue post-
conviction relief (as could his fonner; co-defendants, independently).

51.  The trial court never mied on the Petition/motion to release evidence as the

result of a contested hearing. Rather, the parties drafted an agreed-upon initial order for
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DNA testing. Asa re_sult, on June 2, 2004, the Honorable David Burnett, Judgé of the
Circuit Court, who had presided over Peﬁﬁbﬁer’s trial, issued an “Order for DNA
Testing” (Exhibit 5). This Order had been the product of negotiations bétween counsel
f01; the State of Arkansas, counsel fof Petitioner, and counsel for co-defendants Jessie
Misskelley and Damien Echols. A list of laboratories was suggested to the parties by
Arkansas State Crime Laboratory cri:fniﬁalist Kermit Chamiell, wdrking with Circuit
Prosecutor Brent Davis and with the épproval of all three of the defendants/Petitioners in .
this case, including Pet:itioner Baldwin, the Bode Technology Group, an accredited DNA
testing IabAorat.ory in Springfield, Virginia, was chosen to perform the DNA testing.

52. In Juls' of 2004, Bode received numerous items of evidence from tile
Arkansas State Crime Laboratory, all acquired during the course of the State’s :
investigation of this case, including but not limited to: the ligatures used to bind the three
victims; clothing from the victims; hairs; other items from the scene. A number of |
samples taken by State authorities du@g the course of the post-mortem examination of
the three victims were also submiﬂeci, including anal, oral, and penile swabs from each of
the victims. These were submit_ted as well,

'53. OnFebruary 23, 2605, ther further negotiations between the parties, the
trial court issued a “First Amended Order for DNA T;asting” which specified what

modifications to the list of items to be tested were to be adhered to by Bode (Exhibit 6).
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54.  After the testing of ‘unlcr;owns from the crime scene was completed,
Petitioner and his former co-defendants Damien Echols and Jessie Misskelley agreed to
have their DNA sampled so as to establish “knowns” for the testing and compari_soﬁ
process. The State of Arkansas also provided various biologicai_ samples for the victims,
which were eventually tested to establish further “knowns”. After the unknowns were
tested and profiled using DNA testiné technology, and iniﬁai reports 'issued, the knowns
from the victims and from the defend:ants were used for comparison purposes.

55.  All of the agreed-upon ;samples (which were specifically described in the
“Order for DNA Tesﬁng”) were designated to be analyzed using currently available DNA
technology including Short Tandem Repeat testing (STR), and mitochondrial DNA -
testing. :

56. It appears that Bod_e Te'.c-hnology Group followed accepted tesﬁng and
reporting protocols available in most :accredited DNA laboratories involved in forensic
science work. y

57.  Bode completed the agli'eed-upon testing and reﬁérted to the pa’.r‘ties, in -
writing, the test results, including fumnishing the DNA profiles of the tbreeivicﬁms, the
deféndants/Petitioners (Baldwin, Misskelley, and Echols). Bode reported separately on
the STR results and the mitochondrial results (Exhibit 7, December 30, 2005'STR

Forensic Data Case Report of 12/30/05 addresscd.to Petitioner’s counsel; Exhibit 8,

000423

ADD00428



Mitochondrial Forensic DNA Case Repért of . 12/30/05, also addressed to Petitioner’s

counsel).

58.  After the initial results were obtaine(i, sc;ine additional testing of material
was accomplished. | |

59.  Results in the form of complete and partial DNA profiles were obtained
from numerous pieces of evidence repovered from the crime scene (exhibits specifically

described below). None of Petitioner Baldwin’s DNA was located in or on any of the

. evidence analyzed - nor was any DNA identified as having the same profile as co-

defendants/Petitioners Echols and Misskelley. This is highly signiﬁéant, in part because
(as evidenced by thé Arkansas Supreme Court’s summary of the facts adduced at trial
alleged in this Petition, above) this case was prosecuted on the theory that the victims |
were likely sexually abused by one, some, or all of the defendants, and Were. ki]]ed in the
rﬁidsﬁ of a satanic ritual in which the iState theorized (as the case evidence was argued to

the jury, and as evidence was presented at trial) that Petitioner Baldwin, his friend

 Damien Echols, and Jessie Misske]-ley were al_l involved.

6'0.A Significantly, identifiable DNA not belonging to the victims found at the

scene and later identified was hair evidence consistent with that of Térry Hobbs, step-

" father 6f Steve Branch - in the sense that a hair containing mitochondrial DNA consistent

with that of Terry Hobbs was identified. (Exhibits 14, 15, and 70) There was also a hair .
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consistent with the DNA profile of David Jacoby (using mitochondrial DNA testing), a

- friend of Terry Hobbs who reported having searched the woods for the missing boys with

Hobbs on the day they were reported missing.

61. | The Terry ﬁobbs hair was found on/in one of the ligatures. The Jacoby hair
was found on a stump near the scene.

62. A Negroid hair and other hairs removed from the scene have not been
identified as belonging to a specific pérson, except that some of the hair on hair sﬁdes
pertinent to the case prepared by the Arkansas State Ctime Laboratory, including at least
one slidé of hair and material from the crime scene contained hair determined by an
analyst at Bode Technologyito be animal hau- Some of the hair slides originally prepared
by the Arkansas State Crime Laboratory (not all from crime scene evidence) had also
contained a; few identified animal hai:rs.

- 63.  The fact that (according to the State Crime Laboratory) the apparent Terry

- Hobbs hair was found on the ligature.is of importance because it evidences the fact that

- “foreign” DNA was found at the -sceﬁe, and, where suﬁicient’ testing was done, could be

identified. The animal hair from the écene establishes that non-human hair was also at the

scene.

64.  Foreign DNA of undetermined origin was also located on the swab taken

from the victim Steve Branch’s penis: This swab yielded both a DNA profile (using STR
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technology) consistent with that of Steve Branch, as well as a partial DNA profile which
is inconsistent with Steve Branch, the defendants/Petitioners, or with anyone els_e
currently identified through DNA tes;ﬁng.- In sum, human DNA of unknown origin was
on the Steve Branch penile swéb, thus indicating, at the very least, that fore.ign bNA was
identified during the pdst-conviction'testing process, and i_t did not belong to any of the
three defendants in this case. |

65. Arkansas Code Annotated §16-1 12—208(3)(3) provides that a new trial should
be granted “if the deoxyn'bonucieic acid (DNA) test results, when considered with all
other evidence in the case regardless of Whether the evidence was introduced at trial,
establish by compelling evidence that a new trial would result in an acquittal.” While this
standard is slightly different than standards set forth els?whére in the Arkansas statl'ltes
dealing with results of post-comﬁction scientific eviden-ce testing (including the standards
and tests set forth in A.C.A. 16-1 12-_201(a)(1) and (2), using either of the stated statutory
tests, or both of them) DNA evidence in this case excludes Petiﬁc_mer as the source of
DNA evidence recovered from the victims and crime scene. Petitioner’s speciﬁé
allegations in this regard are {:hat:

a)  Bode Technology, Inc. .co'mpleted an extensive analysis of items of
evidence ider‘lﬁﬁed in the Court’s “First Amended Order for DNA Testing”™. That

analysis was complete by December 30, 2005, when the lab issued reports on the result of
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both the STR and mitochondrial DNA testing. Bode iss;xed an “STR Forensic DNA Case
Report” pertinent to the STR results (Exhibit 7), and the mitochondrial results were
reported in a document entitled “Mitochondrial Forensic DNA Case Report” (Exhibit 8).
By the time pf the December 30, 2005 reports just mentioned, because of standard
laboratory practices that avoid the probability of contamination, or the possibility of
an;alyst bias, the testing of “unknowns” (namély samples from the defendaﬁts and the.
three victims) had not been completed.

b)  Based on further discussion between the parties, it was agreéd that known
samples taken from Petitioner, co-defendants Echéls and Misskelley, and obtained from
the victims would be transmitted to Bode Technology, Inc.

c) As aresult of that procflremeng on January 2, 2007, Bode Technology, Inc.
issued an additional “STR Forensic DNA Case Report”. This report (Exhibit 9) explains
that noné of the defendants in the original case; thus neither Peﬁtionel;, nor Damien |
Echols, nor Jessie Misskelley were identified (not ‘included’ as per the technical jargon)
as contributors of any genetic material recovered at the crime scene or on the victims®
bodies which produced a useable STf{ result (Exhibif 9 at pp.5-6).

d) On January 25, 2007, Bo_de_ Technology issued a “Supplemental Forensic

Case Report” (Exhibit 10) providing mitochondrial DNA profiles of the Petitioner, and

. his former co-defendants, as well as the victims. Again, neither Petitioner nor his former
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co—defchdaﬁts could be identified as :a contributor of tﬁe genetic material recovered from
the crime séene or on the victims’ bodies which had by that time been tested by Bode
Tebhno]ogy. They were excluded as mitochondrial DNA contributors (Exhibit_ 10 at
pp..l -2). _

e)  Onluly 19, 2007, the State filed its Reply to Petitioner Echols’ second
DNA Testing Status Report stating its agreement thzﬁ DNA testin.g to date had not
included Damien Echols or his co-defendant (Peﬁtione;) énd Jessie Misskelley in the
biological material found at the crimt_a scene and tested (Exhibit 11).

)] On September 27, 2007 Bode issued anothef “STR Forensic DNA Case
Report” that formally analyzed the victim samples. In that report, Bode described the
various items of evidence which had:previously been subjected to STR testing, and
provided an analysis of what DNA pi'oﬁles matched the victims’ profiles (Exhibit 12).

g)  That same day, on September 27, 2007, ﬁéde issued a “Supplemental
Forensic Case Report” bearing on mitochondrial DNA testing, which disclosed the
victims® profiles, and disclosed what: evidence was coiisistent, or'inconsistent, with thé
victims - or from which the victims could not be excluded (Exhibit 13).

h)  Inthe course of the above testing, while Petitioner and his former co-
defendants were excluded as donors Qf biological mateﬁal found on the scene, the DNA

results reported by Bode 'Technologj{ indicated the presence of ‘foreign’ DNA that could
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have come from neither the victims nor Peti_tioner or his former co-defendants. This was
true in the case of Sample 2-04-114-10E, an extract from the swab of the victim Steve
Branch’s penis (Septembel; 27,2007 STR Forensic DNA Case Report at p.7, Exhibit 12).

i) Subsequently, as a result of ongoing investigation by counsel for Petitioner
Damien Echois, samples of evidence from known &onors wére obtained.” This included
the acquisition of cigarétte butts taken ﬁom the resi&ence of Terry Hobbs, stepfather of
Steve Branch, and of a hair from Hoﬁb’s friend David Jacbby. Both Terry Hobbs and
David Jacoby have told police that théy were among the searchers for the three missing
boys on May 5, 1993 and each has stated that he was in Robin Hood Woods at that time.

)] The evidence at issue was subjected to mitochondrial DNA testing, which
occurred at the Serological Res-earch Institute in Richmond, California (Exhibits 14 and
'15). The items were aqalyzed by an experienced DNA analyst, Tom ngor'(Mr. Fedor’s
CV is attached as Exhibit 16).

k)  According to Mr. Fedor’s analysis, the mitochondrial sequence recovered
from the cigarette butt closely resembled the sequence obtained in the analysis of a hair
found on a ligature used to tie the hand and lower extremity of Michael Moore (Item
2S04-114-03Aa).

D Thereafter, with the concurrence of prosecutor Brent Davis, State Crime

Lab personnel were dispatched to acquire known hair samples from Terry Hobbs. These
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samples were sent to Bode Technology, Inc. fbr-proﬁling.

m)  Asofearly April, 20_08:, Bode Technology had yet to begin testing hair

samples for Mr. Hobbs. The Bode rgélﬂts .ar_lived on May 23, 2008. (Exhibit 70)

| n) | At this juncture, as Petitioner awaits the results of Bode’s further testing of
the currently identified Hobl;s and J apoby hairs, Petitioner affirmatively alleges that
counsel for Damien Echols inter\}iewéd Sharon Nelson of Hernando, Missouri. On the -
basis of the interview, Petitioner affirmatively alleges that Sharon Nelson dated Terry
Hobbs for approximately six months around 2002 and 2003. She had met Hobbs through
h-er son Andy who was romantically i:nvolved with Terry Hobbs’ daughter Amanda.

0)  During the‘course. of their relationship, Nelson states that Terry Hobbs
described his activities in connection with the discovery of the bodies of the three victims
in this case on May 5, 1993. _ | .-

P Hobbs told Sharon Nelson that 'the boys often played and rode their bik_es
together. They knew that they were supposed to be home before Pam Hobbs, Terry
Hobbs’ wife at the time of the killings, came Bdﬁe from work. Nelson states that Hobbs
told her he took his wife Pam to worl:c, and later looked for the three boys. He stated -to
Nelson that he actually found the bodies of the three boys, but neither told the po.licc nor
his wife about the discovery. |

Q) Sharon Nelson is reported to be suffering from congestive heart failure and |
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chronic heart diseasé. Also, he¥ son Andy was arrested and charged with an offense for
beating Terry Hobbs in alleged retaliation for Hobbs’ abuse of his daughter Amanda.

r) In June, 2007, after publication and airing of media coverage concerning
the post-conviction investigation of th1s case, naming Terry Hobbs as a subject of
ongoing discussion, the West Memphis Police Department, through Detective Mitchell,
contacted both Mr Hobbs and his fo%mer wife (with whom he was married at the time of
the killings in May, 1993), Pam Hobbs. When Mr. Hobbs denied complicity in the |
homicides at that time, and indicatedf'tha_t he was part of the search process, neither Mr.
Hobbs, nor his formér wife Pam, she:d light on how hair evidence from one of the
searchers was associated with crime scene evidence, and specifically a ligature.

s) As this Petition is pre[;ared, some evidence including dental plates, and
knives, that Pam Hobbs vobtained from her former husband Terry Hobbs, have been
delivered to the State through the offices of former_ criminal defense lawyer (and Jessie
Misskelley lawyer) Dan Stidham, now Judge Stidham. Judge Stidham took possession of.
tile evidence at issue at a $pecific poi:nt in the past six years, in the presence of a law
enforcement officer. The evidence was retained in a locked vault, until Judge Stidham
made arrangements to turn it over to the State. .

t) The evidence at issue has not yet been analyzed.
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A. A description of the State’s scientific evidence at trial sets the
stage for evaluating scientific evidence acquired by the defense
in post-conviction litigation

66.  Scientific evidence notavailable at his trial establishes Petitioner’s

innocence within the meaning of A.C.A. §16-112-201(a), and DNA test results establish

by compelling evidence that a new trial'would result in an acquittal within the meaning of

- A.C.A. §16-112-208(e)(3) and House v. Bell, supra. The DNA evidence combined with

other scientific evidence acquired by, Petitioner in post-conviction litigation when

- reviewed under the standards set forth in A.C.A. §16-112-201 and in A.C.A §16-112-208

(e)(3) demonstrate that Petitioner is i:nnocent, or that no reasonable fact finder would find
him guilty, or that a new trial would iresult in acquittal, or all of the above. This evidence
includes that competent énd qualified pathologists, forensic odontologiéts,-and other |
forensic scientists using generally acbepted principles and standards applicable to the
science of the detection of causes of death and mechanisms of injury, and crime scene
analysis, and making reference to-newly available DNA test results obtainéd thr<->ugh

technologies ﬁnavailablé at time of trial, have found that the significant injuries to the

three victims are consistent with post-mortem animal predation, and are not evidence of

punctate, lengthy, or ‘pattern’ wounds caused by a knife, whether serrated or not, which
was the evidence at time of trial. Also, this evidence demonstrates that the three victims

did not have signs or evidence of forced oral or anal sex, which was another one of the

000438

ADDO00437



State’s argued theories at trial,

67.  The recent review of the medical and pathology findings by qualified,

. Board-certified, pathologists (including Board-certified forensic pathologists), and

odontelogists are subject to review against the background of the facts presented at

Petitioner’s trial, which were summarized by the State Supreme Court in Echols v. State,

supra, 326 Ark. 917. - In pertinent part, these findings included:

68.

Dr. Frank Peretti, a State medical examiner, testified that there
was bruising and discoloration [on the body of James Michael
Moore] comparable to that frequently seen in children who are
forced to perform oral sex. He testified that there were defensive
wounds to the hands and arms. Moore’s anal orifice was dilated,
and the rectal mucosa was reddened. Dr. Peretti testified this
injury could have come from an object being placed in the anus.
[Zd. at 934-938.] :

As to the injuries to Steve Branch, the State Supreme Court found the

evidence as follows:

Id.

69.

Steve Branch’s corpse had head injuries, chest injuries, and
genital-anal injuries, lower extremity injuries, upper extremity

injuries, and back injuries. 'Theé body had multiple, irregular,

gouging wounds, which indicated that he was moving when
he was stabbed. The ans was dilated. Penile irijuries indicated
that oral sex had been performed on him....

As to Christopher Byers, the pertinent findings were:

Christopher Byers® corpse had injuries indicated that he had
been forced to perform oral sex. His head had scratches, abrasions,
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_a:id a punched-out area of the skin. One eyelid had a contusion. The
back of the peck had a scrape. The inner thighs had diagonal cuts on

- them. The back of the skull had been struck with a stick-like
broomstick-size object. The skin of the penis had been removed,
and the scrotal sac and testes were missing. There were cuts around
the anus, and the hemorrhaging from those cuts indicated he was
still alive when they were made. Many of the cuts were made with
a serrated blade knife. ‘Byers did not drown; he bled to death.

Ibid.

70.  Reliable scientific evidence establishes that the forensic pathologist
employed by the Arkansas State Crime Laboratory, Dr. Frank Peretti, who testified at
Petitioner’s trial, misidentified and misconstrued the nature, cause, and mechanism of
significant injuries to the bodies of the victims.

71.  Inaddition, the State’s forensic pathologist misstated the timing of
( . _ significant injuries to the three victims in relation to their deaths.

72.  The currently available scientific evidence, which was not available to
Petitioner at trial, establishes that the principal directly incriminating evidence linking
Petitioner to the crimes, namely a set of alleged jailhouse admissions, was false (as will
l_)é further demonstrated below). The testimony at issue was summarized by the State
Supreme Court as follows: “Michael Carson, who had been in juvcnile detention with
Baldwin, was called to testify that Baldwin told him he had killed the three boys, sucked
blood from Chris Byers, and put Byers’ testicles in his mouth. Carson also testified that

Y

Baldwin told him he was going to “kick Jessie Misskelley’s ass” because he had “messed
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everything up.”“ Echols v. State, 326 Ark. 917, 973-974.

73.  Carson’s testimony was that he had first been around Jason Baldwin with
two kids named Beddle (actually Bidﬁle) and Jason (acﬁaﬂy Jason Duncan) (RT, Echols
and Baldwin, trial transcript, at 1167). Carson alleged that after first denying any
involvement, Petitioner admitted the crimes the next day and “he went into detail about

it.” (RT at 1168-1169.) Carson related that Petitioner said “He dismembered them: He

 sucked the blood from the penis and scrotum and put the balls in his mouth.” (RT at

1116.) This testimony was relied up(;n iﬁ part by prosecution witness Dale Griffis,
allowed to testify as an expert on cults and non-traditional groups, who answered several
hypothetical questions based on the alleged admissions by Petitioner ‘(RT at 1758-1764),
noting that his testimony about Petitiéner Baldwin’s association with the occult was based
on an individual who had said that Petitioner bad “sucked the blood out of the
individual’s penis”, and that if this eﬁdence was incorrect, then there was nothing to
connéet Petitioner to the occult, (RTiat'1798-1799_.)

74. The scientific eﬁdénce:ﬁ;)w available to Petitioner demonstrates that -
Carson’s evidence was unsupported by valid and reliable scientific evidence, as was the
argument made by the State that its case was supéortcd by the scientific evidence.
Carson’s testimony was included to demonstrate that Petitioner had admitted facts .

consistent with known, and accurate, findings as to the mechanisms of injury to the
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victims. But Carson’s testimony, like that of Dr. Frank Peretti, was mistaken and
incorrect. |

75.. Much of the State’s t%ﬁmony about mechanisms and causes of injury and
death was viewed (on appeal) as legally correctly admitted, as the Arkansas Supreme
Court ruled, because Petitioner “faile:d to raise the issug before the trial court,” (id. at
967), and failed to preserve for reﬁew on appeal any objection to the testimony from the

State’s pathologist, Dr. Peretti, that the injuries to the three victims were consistent with

_ the performance of forced 6ra1 sex. Echols' v. State, 326 Ark. at 967-969. The Arkansas

Supreme Court e_t]so turned aside Peﬁﬁoner’s objection to the mechanism of injury to the
victims’ scalps (sticks from the scenq), and to the causes of injuries attributed to the
serrated knife. The State Supreme Cf)ﬁrt stated repeatedly that Dr. Peretti “... was
qualified as an expert on forensic pathology, and there is no question that he was qualified
to testify to the nature of the victims’:wounds and the causes of the wounds.” Id. at 969-
970.

76.  Only now, with DNA tfast results and competent, Board-certified
pathologists, and competent and experienced odontologists, and after an investigation of
the case including interviews of critically important witnesses, is Petitioner able to
demonstrate that the Arkansas Supreﬁue Court’é conclusions shduld be revisited.

- 77.  In fact, the State’s path;ologist and expert on causes of death and injury (Dr.

000442

ADDO00441



Frank Peretti) was mistaken about the mechanisms of injury and causes of death to which
he testified. The mistakes occurred because of incorrect applications of pertinent
scientific knowledge and the failure l;y Dr. Peretti to clearly state when a hypothesis
contained in a lawyer’s question couid not be supported by reliable scientific evidence,
including: the cause of death in the case of one of the victims; the mechanism of injury
that caused oval indentations to one of the victims’ skulls; the basis on which qualified
experts determine the mechanism of injury through sexual abuse to a child’s head, lips,
mouth, throat; the baéis on which wounds and degloving injuries to a malé’.s penis are
attributed to a knife to the exclusion @)f other mechanisms. These are just a few of the
areas of demonstrable error in Dr. Pe:retti"s testimony and in his post-mortem examination
reports. Assuming the application of currently accepted practices for forensic
pathologists, Dr. Peretti’s' testimony during Petitioner’s 1994 trial contains invalid and
unreliable opinions; statements unsupported by data; and insufficient attention to
qualifying what theories explored during in court examination were supported by findings
made during the post-mortem examinations.

78. .In addition, however, Dr Peretti did not have available to him when he
testified now available DNA evidenc:e that establishes that none of the defendants in. this
case can be reliably proven to have donated, or placed, any biological material on the

victims, a significant issue since the fheory of liability and prosecution was that the
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defendants orally and anally sexually assaulted 2 of the 3 victims.

79.  In addition, during the (f:ourse of closing arguments, the prosecution was
able to demonstrate, with purportedly% scien_ﬁﬁc aécuracy based in part on Dr. Peretti’s
vague and unsubstantiated teétimony tabout pattern injuries on human tissue how pattern
injuries got on the bodies of the vicﬁr;ns_. The prosecutor argued that the wounds on the
bodies were consistent with the survival knife introduced in evidence, acquired from
Lakeshore Trailer Park (RT at 2503).: The knife was of importance because, according to
the closing argument of the prosecution, it was found in the lake behind Petitioner’s
house (RT at 2510-2511). In order to: demonstrate that the knife theory was not only

- correct, but that the defense’s argume,:nt that the knife owned by John Mark Byers, one of
the victims® step-fathers, was not the i(nife that wounded the victims, over the Petitioner’s
objection the Court allowed a demonstration with a grapefruit which further distorted the
meaning of the scientific evidence allegedly linking Petitioner to this crime (RT at 2538-
2540). The ‘demonstration’ was scientifically invalid and irregular in that the grapefruit
was neither shaped like a human bod)ir, nor was the grapefruit skin consistent with human
skin. |

80.  In arejoinder to the defense argument at trial that there was no reliable
evidence li;nking Petitioner to the crirﬁes, the State argued that the knife found in the lake

behind Petitioner’s home had been described as consistent with whatever knife made
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injuries of the type seen by Dr. Peretti (RT at 2615). The State’s rejoinder to the defense
argument that there was insufficient évidence of Petitioner’s guilt was that Damien
Echols, Petitioner’s -best friend, was tfhe link, and that Petitioner’s association with
Damien Echols was evidence of ﬁis éﬁlt (RT at 2623-2630). Damien Echols was
described as having possessed a knife like the one found in the lake and admitted in
evidence at trial. In fact, the knife found in the lake had no relationship to the crimés of
which Petitioner was convicted.

81.  Petitioner affirmatively alleges that neither his counsel, nor counsel for
Damien Echols, consulted with any il_xdependent forensic pathologist (outside of those
employed by the State of Arkansas, iﬁcluding Dr. Peretti) about the causes of death and
mechanisms of injury, or about the reliability of the post-mortem examinations and
reports by Dr. Peretti. In sum, at triél: and on appeal, Petitioner did not have the scientific
evidence of cause of death and mechénism of injury available that he has acquired during
the post-conviction investigation of this case.

82.  The currently available 'scientific evidence pertinent to causé of death and
mechanism of injury is also relevant to the assessment Qf whether the primary source of
information about the alleged crime in this case, co-defendant Jessie Misskelley, gave an
accurate and truthful account of the tl;ue facts concerning the killings of the 3 victims.

Since critical ingredients of the Misskelley statement included the allegedly accurate
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admission that he was a percipient witness to the beatings of the victims, and to their
being cut with a knife in his presenc#, and what appeared to be the beginning of a genital
mutilation of one of the victims, and égiven that the now available reliable scientific
evidence not available at trial establishes that this account is derﬁonstrab!y false, then the
scientific evidence of cause of death and mechanism of injury available now establishes

Petitioner’s actual innocence.

B.  Reliable scientific evidence including DNA test results not
available at trial establishes that the cause of death and
mechanism of injury were inconsistent with Petitioner’s guilt,
and establish Petitioner’s innocence, or demonstrates that no
reasonable juror would have found Petitioner guilty of the
underlying oﬂ'ense

83. As alleged above, the startlng point for understanding that the State’s theory
of guilt, and its supporting scientific evidence was incorrect, invalid, and unreliable, is the
set of DNA results showing that noné of Petitioner’s DNA, or that of his co-defendants,
was found at the scene. The evidence of DNA test results has been acquired by Petitioner
during ongoing testing reported on beginning in 2005 and still ongoing as this
Petition/motion is prepared.

84.  Dr. Janice Ophoven, previously the Assistant Medical Examiner for

Hennepin County, Minnesota, a Board-certified forensic pathologist (who has specialized

_ training and experience in the assessr:nent of cause of death in children, and in the

accepted protocols of the assessment of sexual crimes such as assault and rape according
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to evidence found during a post-mortém examination) is of the opinion that Dr. Frank
Peretti’s opinions are not supported bé;' scientific evidence, and that scientific evidence
. based on current standards of forensic pathology, including consideration of the DNA
testing results, demonstrates that the ihjm‘ies to the faces (_)f the boys as described by Dr.
Peretti may have come from various mechanisms, including (especially in the punctate
injuries, and injuries showing skin that had been pulled away)' animal chewing. Dr.
'Opho'ven believes that experienced, and currently qualified, Board-certified forensic
pathologists, who have reviewed currient literature pertinent not only to the examination
of remains of children in sex crimes-r;:lated homicides, but also in homicides in which
remains have been the subject of animal predation, would opine, to a reasonable medical
certainty, that (a) the children in this éase show no signs of having been sexually abused,
sexually violated, raped, or subjected:to forced oral sex, and (b) the testimony concerning
- what evidence there was of such sexual activity as given by Dr. Frank Peretti (and as
argued by the prosecutors) was unscientific, and incorrectly given according to applicable
professional s:tandards (Ophoven afﬁ{iavit, Exhibit 17; CV, Exhibit 18).
85. Dr Ophoven is of the opinion that while there may be some injuries to the
remains of the three victims, parﬁculér]y of Christopher Byers, consistent with the
dragging of the body over sharp objeé:ts, there is no evidence available in the descriptions

given by Dr. Peretti, or in the autopsy photographs, consistent with the use of a knife to -
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remove the genitalia of Christopher, pr to inflict the injuries described as cuts on his

* buttocks.

86.  Dr. Ophoven points out that some of the injuries when looked at closely
involve mﬁltiple punctures (injuri_cs én '5113 faces of the boys), or involve the pulling of
skin in & manner that is inconsistent vaith the use of a knife, including the use of the .point
of a knife, or the serrated part of a knjfe. Fu;'ﬂlcr, Dr. Ophoven opines that the edges of
the wound around the genitalia of Cﬁﬁstopher Byers are not consistent with a cutting
injury, but rather with the tearing of iissue.

87. . Dr. Ophoven also noteé that the currently available DNA test results
corroborate at least some of her view;s (Dr. Ophoven affidavit, Exhibit 17).

88.  Dr. Wemer Spitz, another highly experienced forensic pathologist, who has
headed well-known governmental pathology offices in Maryland and Michigan, am_l
whose book “Medico-Legal Investig&tion of Death” is a standard work relied upon by
forensic pathologists across the Unitt;d States, has also conducted a detailed review of this
(;ase at the request of Petitioner’s co-iieféndant Damien Echols. Dr. Spitz too has
concluded by using current methods,gand scientific knowledge, as well as by relying on
recently completed DNA testing, thai many of Dr. Peretti’s critically important opinions
and conclusions are incorrect. He has provided specific opinions in a written analysis of

the case, noting that Christopher Byers’ apparent traumatic injuries were not the result of
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a knife or instrument like a knife, butf rather were the resuit of post-mortem arﬁmal
predation. He notes that there are punctate wounds on Byers’ thighs and abdomen
consistent with animal claw m.arks. There are holes and lines in these areas of
Christopher Byers” body that are in p;attems that are consistent with the digging of a claw
or nail of an animal into flesh (Dr. Spitz CV, Exhibit 19; two letter reports, Exhibits 20
and 21). .

89.  Dr. Spitz has opined that the wounds on Christopher Byers do not show
evidence of bleeding externally, or oi:' carrying blood at the time of the autopsy process,
indicating that they were made post-rhoﬂem.

90.  Dr. Spitz also concludes that the evidence in the area of Christopher Byers’
genitalia consists of a wound with infegular edges, consistent more with the pulling of the

scrotum and penile skin, and not with the use of a knife. Moreover, a major ligament and

 tissue consistent with the human male penis are still on the body, indicating that the tissue

covering the penis, and .the entire scrotal area, were pulled off rather than simply cut off
or amputated.

91.  Dr. Spitz views marks on Christopher Byers’ buttocks as consistent with
claws or paws of an animal, and not :j:_s consistent with knife wounds. The edges are
irregular, and not consistent with the zsharpness, or consistency of a knife blade.

92.  Dr. Spitzis also of the :opinion that there was no basis for Dr. Peretti’s
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opinions that certain injuries, for exaxhple injuries to the ears of the Avicﬁms,, were
consistent with forcible oral sex. Dr. éSpitz is of the opinion that none of the injuries that
he observed in the autopsy photograp_bs were consistent with the kind of sexual activity
covered by the prosecutors in their qu:estions of Dr. Peretti.

93. -Specifically as to Steve?Branch, Dr. Spitz notes that there is no bruising of

~ the ears consistent with forced oral sex, but rather likely injuries caused by animal

activity.
| 94, The large area of itrcguiar lacerations on Steve Branch’s left cheek are
inconsistent with knife wounds, but a.:re consistent with animal predation.

95.  Asto Michael Moore, Dr Spitz is of the opinion that not only are there
injuries consistent w1th animal claws,if but also the injuries on Michael Moore’s nose, ear,
and lip are consistent with injuries ‘i[iﬂicted’ post-mortem by animals. In addition, Dr.
Spitz found no dilation of Michael Moore’s anus, and thus no basis for Dr. Peretti’s
testimony in support of evidence of s;xual assault 61' activity.

96. According to Dr. Spitz,% Christopher Byers® injuries, particularly the injury
in his genital area which left injured t%issue where his genitals would have been, were
post-mortem animal predatiqn inconsistent with the use of a knife. Dr. Spitz opines that

there are no injuries on Christopher Byers consistent with forcible sex, and no anal

dilation.
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97.  The remains of Steve 1?;ranch and Michaei Moore have claw marks in
various places.

98. Dr. Spitz’s opinioﬁs aIé reflected in his reports.

99.  In addition, Petitioner ]?ﬂdwin has had access to other forensic pathology
experts retained by co-defendant Dax%nien Echols (in addition to Dr. Spitz). Thesé experts
include Dr. Michael Baden, a forensic pathologist, a former Medical Examiner of New -
York City, New York, and also_Chiei’ Forensic Pathologist for the New York State Police.
In addition, Petitioner Baldwin has, tilrough counsel, consulted with Dr. Vincent Di Maio, -
the former Medical Exz_iminer of San éAntonio, Texas, and -author of Forensic Pathology,
2-1 standard work in the field of forens%ic pathology.

100. Drs. Baden and Di Maio have stated to personnel at the Arkansa_s State
Laboratory, including Dr. Frank Pereitti, their views on this case at a meeting with all
counsel present that took place at the Arkansas State Crime Laboratory in May of 2007.
Drs. Baden and Di Maio joined in stating that most of the traumatic injuries to the skin of
Steve Branch, Michael Moore, and Christopher Byers were not caused by the use of a .
knife, but were caused by animal predation. This includes the left cheek of Steve Branch,
and the genital area of Christopher Byers. |

101. In addition to the foren;'sic pathologists just described, Petitioner Baldwin

also affirmatively alleges that another forensic pathologist, Dr. Terri Haddix, a member of
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the faculty at Stanford University Mc_%dical School in Palo Alio, Ca]ifonﬁa, who is also
affiliated with Forensic Analytic Sciences, Inc., a forensic laboratory near San Franéisco,
California, was retained by the Echols defense during the post-conviction investigation.
Dr. Haddix independently arrived at Ber opinion that post-mortem animal predation was
the cause of most of the observed injxsries to the skin of the victims, including the genital
area of Christopher Byers (Dr. Haddix CV, Exhibit 22; Haddix Interim Report and
Haddix Supplemental Report, Exhibit 23). |

102. Dr. Haddix is of the opinion that there was no reliable evidence of forced
sexual activity, or of consensual sexu_;al activity, involving the three young victims.

103. Among the reviewing p;a_tholpgists, it is primarily Dr. Janice Ophoven who
in her affidavit explains that part of tl:xc reason for errors made by the State in this cése is
the failure to apply accepted professional standards, and scientific methodologies, to the
medical aspects of the post-mortem examination. Dr. Ophoven has opined (Exhibit 17,
Ophoven affidavit) that Dr. Peretti dit_i not conform to applicable professional standards in
specific ways so that accepted scieﬂﬁﬁc principles known as of 1993 were. not applied in
important respects to the post-mortenin examinations in this case. Since 1993, several
organizations, including the National Association of Medical Examiners, have annouﬂced
some pertinent standards. The Natioﬁal Association of Medical Examiners, for example,

publishes “Forensic Autopsy Performance Standards” (2006) applicable to the autopsiées
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at issue here in the current context. The Forensic Pathology Committee of the Colleée of
American Pathologists publishes a Héndbook of Forensic Pathology (2nd Edition) which
is said to address the ‘minimum stand;ards’ applicable to forensic pathology, and provides
a basis for detemﬁning when a patholjogist may require more forensic expertise than
 helshe may provide in a given case. The standards cover areas of endeavor involved-in
the medical legal death investigation process. Other organizations, including the
American Academy of Forensic Scierfnces, also publish materials specific to the
application of standards and scientiﬁnf: principles to the medical legal investigation of
death by pathologists. Here, Peﬁtionér alleges that the various forensic pathologists, most
Board-certified in forensic pathologyg(whjch Dr. Peretti was not), who have reviewed this
case are describing that a series of eﬁom in the application of both professional and
scientific principles to the investigation of the timing and causes of injuries to the victims,
and to the deﬁnition of the concurren;t causes of death have been demonstrated by
experts’ statements of the standards (jf professional practice supplied by Petitioner, and
are corroborated by the literature perlfinent to the medical legal investigation of death
listed in authoritative literature such as Spitz, Medico-Legal Investigation of Death:
.Guidelines for the Application of Patﬁology to Crime Invéstigation (4th ed) and Dolinak
et al., Forensic Pathology. Applying:f current standards, which take into consideration the

availability of DNA technologies not:available at the time of these crimes, it is clearly
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established by Petitioner’s eviden(;e 'tihat Dr. Peretti’s reports, and opinions stated on the
stand, do not comply with standards éurrently used by forensic patholt;gists for the
medical legal investigation of death, and for providing testimony about that investigation,
and about factors significant to the liﬁgaﬁon df this criminal case.

104. In addition, this case hés been reviewed by Dr. Michael P. Tabor, D.D.S.; a
practicing dentist and Chief Forensic-Odontologist for the State of Tennessee, and for the
Office of the Medical Examiner, Daﬁdson County, Tennessee. Dr. Tabor is a Diplomate
of the American Board of Forensic ddontology. He is also a collaborative researcher
with the University of Tennessee’s Fprensic Anthropology Center. Having reviewed the
autopsy and case photographs, the reborts prepared by Dr. Peretti, and based on his
knowledge of the issues presented, D;r Tabor is of the opinion that a number of the
injuries to the three victims are bite rﬁarks and injuries consistent with animal predation.

Dr. Tabor’s letter report and supporﬁ-fng affidavit is Exhibit 24; Dr. Tabor’s CV, Exhibit

25),

105. Other odontologists have reviewed this case at .the behest of the Damien
Echols defense during post-convictiofn investigation, including Dr. Richard Souviron,
who has been Chief Forensic Odontologist at the Miami Dade Medical Examiner’s
Department. Dr. Souviron has extensive experience in the evaluation of forensic issues,

and participated in a number of post-mortem investigations of cause of death for the
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Miami Dade Medical Examiner’s Office. Dr. Souviron has offered a detailed analysis of
the injuries in this case. He has assessed the patterhs and characteristics of the injuries
and concludes as well that many are signs of animal predation (Dr. Souviron report,
Exhibit 26; Dr. Souviron’s CV, Exhibit 27).

106. In addition, Dr. Robert f:Wood, an odontologist and a researcher on issues of-
forensic odontology, who has authorc_éd many works on odonfology, and has been
involved in numerous post-mortem enénaminations of buman remains has reviewed this
case Dr. Wood §vas recently called as an expert on odontology by the Honorable Stephen
Goudge, and charged with the Inquiry into Pediatric Forensic Pathology in Ontario by fhe
government of the province of 0ntaﬁ§, Canada (Goudge Commission Home Pége and
Witness List, Exhibit 28). This inqui_;ry was necessitated in part because of the

demonstration, in pending criminal case investigations, that pathologists have been

* mistaken in their approaches to the causes of injury and death in cases involving children,

including having mistaken animal bites and predation for knife wounds. Dr. Wood who
has béen involved in the review of ca;ses of mistaken patholdgical diagnoses mistaking
animal bites for knife wounds also set forth an extensive analysis of the injuries here, and
he too concludes that they involve an:imal predation (Dr. Wood CV, Exhibit 29). Dr.
Wood’s involvement with the Goudgée Commission’s Inquiry in Canada is significant

here, as if involved a recent inquiry irfxto errors made during the examination of
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meéchanisms of injury and cause of death in children - including testimony about mistakes
made in the identification as knife wémds of wounds actually caused in children by
animals (Goudge Commission Inquiryfr, facesheet).

107. Dr. Wood, with o_ther e‘)itperts, including Drs. Souviron, Di Maio, and Baden
met with the State’s expert Dr. Frank Peretti in May of 2007 to present their opinions to
the State’s experts and all counsel. |

108. Drs. Souviron and Woo?d agree with Dr. Tabor that the remains of Michael
Moore, Steve Branch and Christophe;' Byers all show areas consistent with énimal
predation, and animal bite marks. In ?ddition, Dr. Wood has furnished the State of
Arkansas, through the Damien Echol§ defense, a series of citations to medical, forensic
science, and other specialized literatu?re that specifically review injuries of the type shown
in the post-mortem examinations in this case, including the injuries to the genital area of
Christopher Byers, which is referred fo in certain literature as a “degloving” injury of the
type that leaves the corpus cavemosu;n and the suspensory ligament (attached to the
penis) in place while removing the skm of the penis, the scrotum and the testes.
Degloving injuries to male genitalia, zaccording to the above experts and the pertinent
scientific literature, are consistent noté with emasculation with a knife (the cutting off of
the genitalia), but rather the removal (%)f portions of the male genitalia through a tearing

injury, which is consistent with animal predation rather than with the ‘surgical’ removal
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of skin and tissues surrounding the ligament and penile tissues that was the subject of
testimony in this case. |
- 109. The references to the sc?ientiﬁc literature that have been provided to the

State, and that demonstrate the reﬁability of ﬂ_ne above-described science, and is material
that was not made évai]able to Petiﬁdner Baldwin at the time- of his trial, and that
otherwise show his innocence of the brimes of which he was convicted. The literature
that supports the opinions currently being stated as set forth above includes:

D’ Alessio, et al, Figure 1 “Rezconsh'uction in Traumatic Avulsion of the Penile
and Scrotal Skin.” Annals of Plastic Surgery 9(2) pp.120-122, 1982.

Zanettini, et al, Figure 1 “Traumatic degloving lesion of penile and scrotal skin.”
Int Braz J Urol 31(3); 2620263, 2005.

Stephan, ef al, Figure 3 in “Care of the Degloved Penis and Scrotum: A 25-Year
Experience.” Plastic and Reconstruc;ﬁve Slirgery 104(7) pp.2074-2078, 1999.

Paraskevas, ef al, “An extensive traumatic degloving of the penis. A case report
and review of the literature.” IntJ U;rology and Nephrology 35:523-527, 2003. In
Paraskevas et al, see Figure 1 and the case report that describes “complete de-gloving of
the penile skin and partial avulsion of the scrotal skin with total concomitant revealing of
the corpus cavernosa and the corpus :spongiousum was observed.”

McAninch, et al, “Major Tratimatic and Septic Genital Injuries”, The Journal of
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Trauma 24(4): pp.292-297. 1984.

Rashid, et al, “Avulsion i-njuriés of the male external genitalia: classification and
reconstruction with the customized radJal free forearm flap.” Brit J of Plastic Surgery 58,
Pp- 585-592,2005. See in Rashid, et ;zl, the quote “Although it is not uncommon for the
penis alone to be totally lost, the majqrity of the cases have accompanying loss of the
scrotum, the testjs, the perineal urethra or occasioﬁally all three.”

Wilhlemson, et al, “Avulsion In_]ury of the Skin of the Male Genitalia:
Presentation of Two Cases.” Md State Med J. 27(4), pp. 61-66, 1978. Wilhlemson ef al
describe two patients with complete aMSion of the skin of the penis and either laceration
to or almost complete avulsion of the:skin of the scrotum.

There are at least three citatioﬁs in the literature that documental genital injuries
from animal bites, including a case rej'port of post mortem castration by a dog.

Romain et al, “Post Mortem Castration by a Dog: a Case report.” Med Sci Law
42(3): 269-271. |

Gomes et al, (Figures 3 and 4a_) “Genital Trauma Due to Animal Bites”, the _
| Journal of Urology 165, pp.80-83, 2000.

El-Bahnasawy e al “Pacdiatri¢ Penile Trauma.” Brit J Urol. 90:92-96, 2002.
There is little information in the literature about the purposeful cutting off of the

penis but knowledge of how penises are typically cut off is available by examining two
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articles:

Marneros et al “Self amputatién of penis and tongue after use of Angel’s
Trumpet.” Eur J Psych Clin Neurosci 256:458-459, 2006.

Stunell, H. ez al, “Genital Se]f:'-Mu'tilaﬁon.” Int J of Urol. 13:1358-60, 2006.

110. As alleged throughout tlns Petition, the implications of several aspects of
this new scientific evidence are no suj:rprise to the State of Arkansas, whicil hés received
copies of DNA reports, and has also I:?)een provided, mainly throngh counsel for Damien
Echols, with reports from forensic pai:hologists and odontologists hired by the defense -
though, in addition, Petitioner’s counsel has provided the State, through Circuit
Prosecutor Brent Davis, with copies (;f a letter pertinent to this case from Dr. Michael
Tabor, the State of Tennessee’s Chjef:' Odontologist, as well as information from Dr.
Janice Oﬁhoven, the previously described expert on pediatric pathology who suggested to
_the defense in this case that the subjeét of animal predation should be carefully reviewed
by several experts, as she was concer:ncd that it had been overlooked by Dr. Peretti, and
the State of Arkansas. |

111. Itis significant to the factual showing made by Petitioner here that his -
counsel, together with counsel repres;enﬁng Jessie Misskelley and Damien Echols,
attended a meeting at the Arkansas Séate Crime Laboratory in May, 2007 at which several -

of the experts named above, namely Drs. Baden and Di Maio, both forensic pathologists,
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and Drs. Souviron and Wood, both e):cperienced odontologists, discussed the case with Dr.
Frank Peretti, the State’s Medical Exéminer, who was an Assistant Medical Examiner at
the time of this case, and the pathologist who actually undertook the post-mortem
examinations. . . |

‘112, While Dr. Peretti did not state an agreement with the defense’s experts, he
did state ﬁmt he would undertake an éxamination of the-bpinions provided, and subjects
discussed with him, including the evidence of animal predation discussed, and the
specific citations to literature.

113. The State has had in hagd the various opinions; reports, citations to
literature, and the like (with the excelj)tion of Dr. Janice Ophoven’s affidavit, which is
offered here) for more than a year. In advance of the May, 2007 meeting at the Arkansas
State Crime Laboratory, all counsel rﬁet with Circuit Prosecutor Brent Davis in
Jonesboro, Arkansas early in 2007, letting Mr. Davis know of their intention to provide
the State, in advance of any hearings on this matter, various defense experts’ analyses of
the case; in an effort to make sure -thdt the scientific issues in this case were addressed
openly, and frankly. _

114. In the aftermath of the mid-May, 2007 meeting, counsel for Petitioner wrote
letters to pmsecuﬁng attorney Brent l?:)avis in June of 2007 (Exhibit 30), and again at the

end of December_,' 2007, inviting the $mte to provide “... any responses to the information
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provided to [Dr. Peretti] by the defense experts, or any citations to literature, studies
conducted by the Medical Examiner’s office, or material assembled by the Arkansas State
Crime Laboratory that, in your view, :would serve to further illuminate, or undermine, the
opinions expressed by defense experts in mid-May, 2007 (from Exhibit 30, p.1).

115. Inits December letter (Exh]blt 31) the defense made more precise reference
to an analysis, that Dr. Frank Peretti stated that his office was undertaking, and to post-
mortem examinations conducted by the Arkansas State Crime Laboratory Medical
Examiner’s office on remains found in water, or remains that may have been suspeeted of
having been subjected to animal predation (Exhibit 31 at p.2).

116. Significantly, there has>been no rejoinder, or answer, from the State of
Arkansas as to these matters.

There is evidence concernmé animal activity, including the presence of dogs,

other mammals, amphibians and reptiles in Robin Hood Woods, and the area

around West Memphis wlnch is relevant to the assessment of the scientific
evidence

117. There was considefable% evidence of animal life in Robin Hood Woods, and
the area of West Memphis, Arkansas, at the time of the May, 1993 killings.

118. There have been a variety of eastern Atkansas wildlife surveys conducted
over a number of years, aimed at ascertaining the prevalence and distribution of various

species. See for example Trauth, et a:l. The Amphibians and Reptiles of Arkansas

(University of Arkansas Press, 2004); Sealander and Height, Arkansas Mammals: Their
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Natural History, Classification, and bﬁﬁbyﬁon (University of Afkansas Press, 1990).

119. In addition, personnel from Arkansas’ State agencies, the University of
Arkansas, Arkansas State Univers_ity,; and smaller academic institutions have periodically
conducted focused wildlife surveys pertinent to eastern Arkansas.

120. Thes;a surveys establishg that a variety of mammals, amphibians, and
reptiles, are known to p-opulate the ar_éa in and around West Memphis.

121 .‘ Equally important, and %fperhaps more relevant to the specifics of this case,
residents of West Memphis at or near; the time of the murders observed a variety of
wildlife in and around West Mcmphizé, and the Robin Hood Woods. |

122, Heather Dawn Hollis, v;rhose maiden name was Heather Cliett, a resident of
West Memphis at the time of the killi:_ngs (Exhibit 32) states in an affidavit that until
shortly before the killings occurred, f;or a number of years, she and her friends who lived
near Robin Hood Woods went into the woods on both sides of Ten Mile Bayou to play.
Because she was interviewed by poliée under the name Cliett, she is referred to by that
name here. Cliett notes that she saw ;t_urtles, and was told by a friend not to touch what
\;vas identified as a snapping turtle. .

123. In addition, Cliett stated that over the years she had repeatedly seen a group
of what shé took to be wild dogs in the woods near the truck wash, on the north side of

the drainage pipe crossing Ten Mile ];3ay0u in the area that she lived in (the pipe near
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which belongings of the three boys who were killed on May 5, 1993 were found).

124. Like Cliett, Ryan Clark? (the brother of victim Christopher Byers) saw
turtles in the ditch on the north side oéf the Ten Mile Bayou pipe - the ditch from which
the body of his step-brother Chris Byers was found. He pulled alligator snapping turtles
out of the same ditch that his brother’;s body was found in (Declaration éf Ryaﬁ Clark,
Exhibit .33).

125. As Trauth et al. write m The Amphibians and Reptiles of Arkansas,
snapping turtles “... are primarily nocturnal, spending the night bottom-walking in search
of food. However, there may be conéiderable diurnal activity in some populations.
Whether actively foraging or lying m ambush, snappers are omnivorous and opportunistic
(p:215).” '

126. Because of the area’s p;roximity to a large, operating, truck stop, and truck
wash, and to other areas in which trash was discarded, both the ditches north of the large
pipe crossing Ten Mile Bayou, and T;:n Mile Bayou itself, were known to contain debris,
and some trash, in addition to othe'_r f(é:od sources for mammals; amphibians, and reptiles.

The significance of the evidence concerning animal predation

127. Asstated above, on May 17, 2007, counsel for the State and Petitioners

attended a meeting that had been agr?ed upon by the parties to allow the State’s Medical

Examiner, Dr. Frank Peretti, to review, with some of the defense’s experts on forensic
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pathology and forensic odontology, tﬁe assessment of mechanisms of injury as well as
causes of death. Prier to the meeﬁng; counsel for co-defendant Damien Echols had
providéd the State with written materials pertinent to the opinions that would be
discussed. Counsel for Petitioner haci provided similar material in summarizing the
opinions of Dr. Janice Ophoven, MD and Dr. Michael Tabor, DDS (the Chief
Odontologist for thel.State of Tenness;ae). |

128. The meeting was attend_fed by Drs. Di Maio, Baden, Souviron and Wood, as
well as bf the State’s pathologist, Dr.:Frank Peretti, representatives of the Arkansas State

Crime Laboratory, and counsel for thé parties. Drs. Di Maio and Baden are forensic

‘pathologists who at various points in their careers have been employed by government.

Dr. Souviron has been the Chief of Oélontology for the Office of the Medical Examiner,
Miami Dade. Dr. Wood, who recentl);f served as an expert on odontology for the Goudge
Commission inquiry into the application of the forensic sciences to the assessment of
causes of death in children (Province ?of Ontario, Canada), is also an odontologist who has
studied a variety of bites and mechanisms of injury in laboratory settings. Dr. Wood has
published exteﬂsively. i

129. During the meeting the above-identified doctors discusséd a variety of
matters critical to the assessment of w;hether the testimony of Dr. Peretti, and the stated

theories by State counsel, concerning éthe mechanism of injury and causes of death of all
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three victims in this case were scientifically defensible.

130. The discussion centereél on whether:

a)

b)

There was any evidence found on the heads, ears, oral cavity,
genitalia, and anal area of the victims consistent with any forced or
consensual 'sexux;l activity, conéistent with the version of facts
provided in the Misskelley statement, and at trial by the prosecution.
All visiting expe_;rts, withoﬁt objection from Dr. Peretti, agreed that
there was no deﬁnitive evidence of forced sexual activity, and all of
the visiting expefts (with the exception of Dr. Peretti who did not
make specific stéftements in this regard) opined that there was no
evidence of forcéd oral or anal sex, or any specific findings in the
post-mortem exeinﬁnation, orin the photographic evidence,-as well
as in the newly discovered DNA evidence, supporting the theory of a
sexual assault in;/olving any of the three defendants (on the latter
point, informati(;n concerning the results of DNA testing was
discussed in the pr.esence of all described experts by counsel, as the
pathologists and:odontologists present were not concentrating on
DNA evidence a%t the time of the May, 2007 discussion).

The remains of all three boys had on them in various places parallel
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d)

scratches and m_fuﬁes not typical of injuries produced by a sharp-
edged implemen_zt, but more typical of scratches associated with
animals. '

The injuries des(é:ribed by Dr. Peretti on Michael Moore, Steve

Branch, and associated with the genitals and thighs (back and front)

- of Chris Byers »\E?hich had been testified to by Dr. Peretti as

consistent with Knife wounds, attributéd to some implerﬁent with a
pattern to it like ga serrated blade, were not likely to have been -
inflicted by a knife, particularly when the depth and shape of the
injuries are considered given the flexibility and characteristics of
human skin. -

A number of the; injuries to the three boys that remained unclassiﬁéd
in Dr. Peretti’s agtltopsy reports, and during testimony, were, based
on their appearalilce,' and the lack of blood flowing to them, post-
moriem injuries, opined by the visifing experts to be most
compatible’withépost—mortem animal predation, or perhaps in some
cases the draggiilg of remains.

The injuries to Steve Branch’s nose, lips, and cheek are consistent

(in part because of the pattern of injury and removal of tissue) with
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having been caused by animal teeth or claws and are also not unlike
injuries seen on bodies that have been in water and preyed upon by
turtles or fish.

As to the removeil of the testes, and part of the tissue of the penis of
Chris Byers, and§ some of the connecting tissue, the visiting experts
pointed out, as Dr Spitz had in written materials submitted to the
State in advance 'iof the meeting, that the injury was inconsistent in
several ways witil a knife injury. First the wound area was rough,
and not typical oéfa knife wound. Use of a knife would not explain
how the corpus c;avemosum (the spongy tissue inside the penis) and
the suspensory ligament, which is a major connection of the penis to
the other tissues of the body, were left in place. In order to achieve

the result observ_éd, the “covering” of the genital area would have to

be pulled off without it having been cut through. The injury at issue,

according to available scientific literature, has been observed where
animals have calised injuries. The visiting experts opined that it
would be highly :unusual fora person-wielding a knife not to cut
through tissue. li,lere, the penis was not removed completely. Its

outer skin sheath was.
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g)

h)

At the time of thée May 17, 2007 meeting, Dr. Peretti indicated that
he would revieW the material tendered by the defense, including a
book on odontolbgy provided to him by Dr. Wood, and would
pursue a review of human remains recovered under similar
circumstances iré the State of Arkansas over an approximately ten
year period of ti_éne. Dr. Peretti also stated during the meeting that
his work on the ;:ase had been reviewed by a colleague who agreed
with it, and that jhe, personally, did not believé that the injuries
observed would éhave been inflicted by turtles. He did not address
the question of vgvhether dogs or rodents might have caused the
degloving mJuIy observed.

Notwithstandiné follow-up requests addressed to the State both by
Petitioner and bj' co-defendant Echols, since the May 17, 2007
meeting, no resp:onse from the State’s Medical Examiner, or the
Arkansas State érime‘ Laboratory, has been furnished to Petitioner or
his co~defendan’és. The State hﬁs not proffered any contrary opinions
to date, and has not produced any reports or literature to contradict
the defense expérts’ views.

In addition to thi: information exchanged at the meeting, which
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forms only some; of the basis of the allegations made by Petitioner
here, as alleged éalsewhere in this Petition, either through Petitioner’s
counsel, or princ:ipally through counsel for co-defendant Damien
Echols, (before Eflchols filed a Petition in Federal court in October,
2007 containing Emany of the allegations that he is currently making
in this Court, and covering the issues described in this section of this
Petition) the Stat__e was provided with: summaries of defense expert
opinions;.statem;;ants of background and qualification of the defense
experts; detailed reports and analyses tendered by forensic
pathologists (Spitz, Haddox), verbal and written analyses (Di Maio),
summarized anaiyses (Ophoven), written mateﬁals on odontology
(Souviron, Taboi’r, Wood).

Other than the stéatements made by Dr. Peretti during the May 17,
2007 meeting, al_fld the initial autopsy-related materials generated by
the State, the tes;tiinony offered by Dr. Peretti at trial, as well as any
further testimongr offered in the context of Echols’ Rule 37
prdceeding, did :not address the issues specifically being raised now.
The signiﬁcancei of the above allegations is to underscore that the

deveIOpinenf of Petitioner’s scientific evidence-based claims has
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been discussed v;'ith the State as the evidence for them has been
investigated and; gathered.

D Counsel for Peﬁiioner Baldwin initiated a review of Dr. Peretti’s
findings after tht;, initial DNA results obtained through STR and
mitochondrial DNA testing had been partially completed, and it
appeared that thlS testing undermined some of what Dr. Peretﬁ_ had
testified about m his trial and Echol’s post-conviction Rule 37
testimc;ny. | |

m)  After consultin_g;with Dr. Janice Ophoven, M.D. (see Exhibits 17
and 18), counselg for Petitioner consulted with counsel for co-
defendant Echolé who were able at that time to muster resources to
enlist the aid of Drs Spitz, Baden; Di Maio, Souviron, and Wood.

n) Petitioner benefrétted from the ability of counsel for co-defendant
Damien Echols fo obtain the services of the above-described experts
in forensic scien;:es; and was thus able to timely follow-up on the
implications of tihe DNA testing results.

131. In addition, competent :forensic pathologists, working according to

standards applicable to the practice of forensic pathology, and to the provision of opinion

‘ testimony in a criminal case, would have testified that the injuries to the victims’ skulls,
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including semi-circular and oval ﬁactures to the skull of James Michael Moore, and the
basal skull fractures observed elseWh;ere were unusual, and while they are consistent with
the administration of blunt force tmuma, the blunt force would not likely have been the
sorts of sticks that were displayed to 5the jury, and theorized by the prosecuﬁqn in front of
the jury that convicted Petitioner Baléiwin as being involved in the killings of the three

" boys. : .

132. The testimony given by‘iDr. Peretti in Petitioner’s case which: (a) did not
eliminate speculative arguments that the victims had been sexually abused; (b) agreed
with the suggestion that a number of the wounds on the victims were consistent with the
use of a blade point, and serrated blaéle top of the large survival knife admitted into
evidence after it had been retrieved f%om Lakeshore Trailer Park; (c) and which agreed
that wounds on Steve Branch and Mi_f;chael Moore’s bodies were consistent with knife
wounds was neither reliable nor suppiorted by literature and knowledge in the field of
forensic pathology. |

133.  Dr. Peretti did not hav%: STR and nﬁtochondrial DNA test results available
to him at the time of the auiopsy. |

134,  This evidence of the Iafpses and errors in the medical/pathological findings
and the evidence of the correct ﬁndirfngs is not the only compelling evidence that

Petitioner would not be found guilty today, and that he is, in fact, innocent. One of the
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. sources of evidence of gtiilt agajnst'P_éﬁﬁoner was the testimony of Michael Carson, a
‘jailhouse’ informant and cooperating witness. Carson was incarcerated for a short time
(7 days) in the same Juvenile Detenti(;m Unit as Petitioner Baldwin.

C. Post-conviction scientiﬁc evidenée demonstrates Michael Carson’s lack
of credibility in his testimony against Petitioner

135. During the course of Peftiﬁoner Baldwin’s trial, jailﬁouse informant Michael
Carson was called and cross-examineid. He had testified as follows: Carson’s testimony
was that he had first been around Jasojn Baldwin with two kids named Beddle (actually
Biddle) and Jason (actually Jason Durélcan) (RT, Echols and Baldwin, trial transcript, at
1167). Carson alleged that after first ;lenymg any involvement, Petitioner admitted the
crimes the next day and “he went intoi detail'about it.” (RT at 1168-1169.) Carson
related that Petitioner said “He disme:mbered them. He sucked the blood from the penis
and scrotum and put the balls in his niouth.” (RT at 1116.) This testimony was relied
upon in part by prosecution witness ]I;a]e Griffis, allowed to testify as an expert on cults
and non-traditional groups, who answ:;ered several hypothetical questions based on the
alleged admissions by Peﬁtione;' (RT éat 1758-1764), noting that his testimony aboﬁt
Petitioner Baldwin’s association with% the. occult was based on an individual who had said
that Petitioner had “sucked the blood Eout of the individual’s penis”, and that if this
evidence was incorrect, then there was nothing to connect Petitioner to the occult. (RT at

1798-1799.) This testimony was con;mented upon by the Arkansas Supreme Court as
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evidence of Petitioner’s guilt.

136. There were witnesses who would have impeached Carsoﬁ’s testimony.
These witnesses are still available.

137. Joyce Cureton was in ciharge oi_' the Juvenile Detention Unit in Jonesboro in
1993 and 1994. Petitioner Baldwin was housed in the Detention Unit during Ms,
Cureton’s tenure there. | ; |

138. Ms. Cureton (see afﬁdafvit of Joyce Cureton, Exhibit 34) has stated that
when Petitioner was delivered to her ?facility, the Chief Depﬁty Sheriff, Dickie Howell,
t-old her that Petitioner should never be let out of his room. While Cureton did not obey
that directive during Petitioner’s pre-trial incarceration, Petitioner was carefully watched
when he was outside of his room, and Cureton personally kept tabs on the situation by
speaking with Petitioner and all of thie other juveniles about Petitioner’s situation in the
Detention Unit.

139. There were regularly k(;apt records that, among other things, allowed staff
members to document observations o;f Juveniles. ”f'hese records were kept both day and
night. Some were relied on b'y proseé:utors to show that Petitioner and Michael Carson
were in the day room together playing cards one evening. The person who made that log
entry was never interviewed until thié year, when Petitioner’s investigator interviewed

her, as is further alleged below. The %log entry is the only record of Petitioner and Carson
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being together and, as alleged below,_gtwo of the other detainees present at the table, and
one observing staff member, were and are available to addre_ss Carson’s testimony. But

3 no one ever interviewed the other card players, the Unit staff, or the detainees other than
Carson to ascertain Carson’s_veracityé. Petitioner now has additional evidence that, when
taken together with the new scienﬁﬁcé evidence, demonstrates that Carson’s testimony
was subject to impeachment - an;i gi\:ren the evidence available about Carson, his
testimony was likely false.

140. Joyce Cureton never he%ard of Petitioner discussing his case during his entire
stay at the Detention Unit. As dcmorjxstrated below, Cureton was generally well liked by
detainees, and monitored the Unit ca%eﬁllly during her tenure there.

141. According to Cureton, by the time she first heard of prosecutor Brent

- Davis’ interest in Michael Carson as a witness, she had already been in touch with
Michael Carson’s counselor Danny V;Villiams, who had expressed concerns about
mnformation that Carson was éllegingé to have in connection with Petitioner Baldwin.
Williams, as alleged in further detail ;below, was of the opinion that he had givgn Carson
information about Petitioner’s case, and that Petitioner was lying.

142. Extraordinarily, when s:he was ésked to testify in Petitioner’s behalf on

- sentencing issues, Cureton was told by the Sﬁeriff that she should not be in court. Such

was the force of this instruction to her that Cureton left the Jonesboro area towards the
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end of the trial, and regretted that she; had made herself unavailable to the defense. But
Petitioner’s defense had never methoélically interviewed Ms. Cureton, and never found
out how far the State went to deprive _éPetitioner of a potential witness. Cureton kept a
calendar which chronicled the coursc; of events of her trip out of Jonesboro during
Petitioner’s trial. Because Cureton héd viewed Petitioner as a model inmate, she was a
clearly valuable lsource of evidence fér Petitioner.

143. Ms. Cureton never lemﬁed, while Michael Carson was at her facility, that
he was alleging tﬁat Petitioner Baldwéin had discussed facts pertinent to the case, and had
essentially admitted critical mformati__gon.

144. According to Carson’s testxmony, it did not take long (essentially one day)
for Petitioner to have first denied mvolvement in the murders, and then gone into deta11 in
discussing them (RT 1168-1169), tho_jugh he indicated later on cross-examination that it
was about two to three days later that_i the details came out (RT at 1187). Carson testified
that it was around noontime when ‘thzey’ started collecting playing cards in the day room
that Petitioner allegedly made the mclnmmatmg statements (RT at 1197-1 198). Butno
Detention Unit log entries corrbboraﬂie Camon’s testimony about the timing of the
admissions. Petitioner never made thie statements, and new scientific evidence
demonstrates that the statements ath‘ijbuted to Petitioner by Carson do not support

Petitioner’s guilt as there is no independent, scientifically verifiable evidence to support
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~ them.

145.  Joyce Cureton was not zthe on]y Detention Unit employee who sheds light
on the veracity a;nd trustworthiness ot_:' the Carson testimony. Sue Weaver was firsta
Juvenile specialist, and then a queniie Detention worker in the Juvenile Detention Unit.
She was working there in 1993 and 1994'when Petitioner was incarcerated.

146. She points out (Exhibit§35, Weaver affidavit at pp.1-2) that when Petitioner
was first placed in the Detention Umt, staff were instructed to keep an eye on him.

147. Weaver usually workcd the day shift. As she explains, during the course of
the day (which is when Carson claims the admissions from Petitioner occurréd), detainees
might be allowed out in the day room between the time they receive directives io clean
their rooms, and lunch which occurred a little after 11 am. Weaver noted that she would
actually go onto the Unit, and would Spay attention to the gatherings there.

148. Sue Weaver was very cpnscious of where Petitioner was placed, and she
also states that by way of cusfom, staff would pay attention to new kids in the Detention
Unit, watching carefully how they intf‘eract'ed with Petitioner (Weaver affidavit at pp-4-5).
According to Weaver, had a nev;r kid :been associatiné with Petitioner Baldwin, that would
have gotten her attention (Exhibit 35,; Weaver affidavit at pp.4—5 and 7). Weaver was of
the 6pinioﬁ that -she would have notio%ed if a new person interacted with Petitioner.

149. Significantly, Ms. Weaver remembers that Petitioner was injured in a minor
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way while on the Unit when she wasgon duty. She recalls that Petitioner was cut on the
finger, and almost passed out at the szight of blood. The observation is cﬁticalljr
important, since Petitioner was accus.;ed, and convi;:ted, of a series of kilh'ngs-that would
have required at least a tolerance for iblood.

150. Based on her observatiif)ns of Petitioner, and personal experiences with h1m
over several months of supervising hé’m as a detainee, Sue Weaver indicates that she «...
did not think that he could have parti;‘zipated in killing anyone, and especially killing three
boys in what was reported to be a bmftal way.” (Weaver affidavit, Exhibit 35 at p.8.)

151. Patty Burcham, who is Emarried to a former Jonesboro area police officer,
and who started working at the Juveniile Detention Unit in Jonesboro because of her
connections with law enforcement, al_so has relevant evidence.

152. Trained to work in jail ésettings and Juvenile Detention Units, she recalled
working the night shift (a 12-hour shifﬁ) for several days during the time that Michael
Carson was incarcerated on the Unit.;

153. Ms. Burcham remembeérs Jason Baldwin, and specifically recalled that
Michael Carson was present on the Uinit for a few days (Burcham affidavit at p.4, Exhibit
36).

154. While Carson reported to a law enforcement officer that he had essentially

stood up for Petitioner Baldwin when Petitioner was being harassed by some black
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.detainees, like other staff members, Burcham does not remember Petitioner ever having

specific problems with black detaineeés.

155. Ms. Burcham remembe:irs that Jason‘Baldwin was friendly with Jason
Duncan, the person with whom Unit iogs show that Carson was housed for a wﬁile. As
alleged below, Duncan has also been élocated and has given a statement.

156. Patty Bﬁrcham never ra:calls Petitioner having any trouble with ény of the
other detainees, and does not recall P;ﬁtioner as having reported problems.

157. Like other staff membe%rs including the Unit Supervisor, Joyce Cureton,
Patty Burcham does not remember P;.ﬁﬁoner ever discussing his case, or any other
detainee claiming that he had. -

158. Asis true of other staff gmembers (with the exception of Joyce Cureton who
was asked to léave-Jonesboro when P?etitioner’s case was going to sentencing), Patty
Burcham does not recall being approéched by defense counsel, or by the prosecutors, or
by law enforcement officers to learn ignformation either about Petitioner, or Miéhael
Carson. l

159. Ann Tate also worked a%t the Jonesboro Juvenile Detention Unit when
Petitioner ﬁmt arrived. She usually »\i(orked the shift between 7 p.m. and 7 a.m. Her daily
routine including getting briefed on wéhat had occurred during the day shift, checking all

of the cells in the Unit, doing a count,? and then maintaining the log by making entries
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every 15 minutes or so. The purpose% of the Unit log was to account for the whereabouts
and activities of the detainees, and to provide information to staff.

160. Ms. Tate recaﬁed that vivhen Petitioner was first put on the Unit, the staff
kept an especially close eye on him (Ann Tate affidavit, Exhibit 69). Petitioner was
placed in a cell next to the staff contd;ol point. Ms. Tate observed Petitioner to l.>e well-
mannered and well-behaved. He got%along with detainees of all racial backgrounds, and
Ms. Tate, like other staff members and detaihees, remembers no problems or reports of
any threats. Ms. Tate also remcmberis Michael Carson. She describes him as having
blondish hair, with a thick or chunky%build, and not very big for his age. She also,
correctly, remembered that he had been in the Juvenile Unit before.

161. Ms. Tate reviewed records shown to her by Petitioner’s investigator,
including a copy of the Unit log for September 1, 1993, showing that Carson was placed
in a cell with Jason Duncan, another ;one of the current witnesses whose affidavit is being
presented to the Cqur(, and whose re{::ollections are part of Petifioner’s allegations. Ms.
Tate identified Sue Weaver’s wrmng as being on the log for September 1. The next page
of the log indicates that Carson arrivi:d at about 1:10 a.m. on September 1. Ms. Tate also
recognized an entry shown to her for%September 4, 1993, in her own handwriting, with
her own initials nearby. That entry pjertained to an evening card game involving

Petitioner and Michael Carson. -Thisgprésumably was the card game at which Carson had

i 000479

ADDO00478



ot

been with Petitioner, ‘Biddle’ and ‘a_rjxother Jason’ (Carson trial testimony, RT at 1 167).
Jason Duncan was described in the Umt log notes as listening, and ‘Daniel’, who was
Daniel Biddle, was also described asbemg present. Ms. Tate has a recollection of the
events that led to the entries. She wajs sitting in the Unit at the time, and was looking
directly at the table in front of her. chtitioner was to her right, Carson was directly facing
her, and Jason Duncan and Daniel Biéddle were at the table. According to Ms. Tate’s
further description, given that there were usually no more than 12 or 13 persons on the
Unit, the card game would have had éipproximately a quarter of the detainees involved in
it. This is the one entry that shows P?etitioner in Carson’s pfesence.

162. According to Ms. Tate: the Unit log shows Carson being released to his
mother and father on September 7, 1:993. She recalled being shocked when she heard that
Carson was testifying against Petitioéer, in view of her assessment of their personalities,
She viewed Carson as someone who hked to call attention to himself, and who would
have made it a point to tell other detaginees if he had ever heard Petitioner talking about
the crimes charged against him and makmg any damaging admissions (Tate affidavit at
Pp.5-7). By contrast, she described Petitioner as quiet, and a person who did not call
aﬁention to himself or talk about his Ecase. Based on her experience she would have fomid
it unusual for Carson and Petitioner to have talked about the c;harges, or for Petitioner to

have confessed to him, as she did not beliéve that Petitioner had the opportunity, in a
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period of 6 to 7 days, to get to know éCarson well enough to trust him and confide iﬂ him.
As is true of other staff members rec%ntly interviewed, Ms. Tate had never been
previously approached by a law enfoircement officer, prosecution lawyer, or defense
lawyer about Michael Carson or Petiitioner (Ann Tate affidavit, Exhibit 69).

164. Michael Carson was oxély incarcerated briefly in the Juvenile Detention
Unit, a total of seven days. Other detiainees who had been locked up with Petitioner were
there far longer, and were around Pet,%itioner much more. They are available to
demonstrate that Carson’s statements;, allegations, and testimony were all incorrect in
important part. Carson had inﬁmate(i that Petitioner talked to him in part because he had
served as Petitioner’s protector when Petitioner was threatened by black inmates. That is
wﬁat he had told a law enforcement o%fﬁcer in an interview prior to his testimony. Not
only had no staff member heard of the problem, but also, none of the detainees had heard
of it either.

165. Inhis testimony beforeé the jury, Michael Carson made reference (though
the name was not spelled entirely cof.rectly by the Court Reporter) to Daniel Biddle as
one of the persons in whose compan;( he first met Petitioner Baldwin (RT, trial transcript,
at 1167). Thgre was a Daniel Biddle?who was in the Juvenile Detention Unit with
Petitioner for about 8 or 9 months.

166. Daniel Biddle was nevér interviewed or called as a witness at time of trial.
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But Biddle is available, and has oﬁ‘elfie_d an afﬁdavit. Biddle’s recollection is that “M:s.
Joyce” would make an effort to turn é)ﬁ' any news éoverage broadcast over the television
about the West Mémphis Three. He ihas also provided an affidavit. However, at one
point Biddle saw some coverage abf)lilt it and connected Petitioner with the case as a
result (affidavit of Daniel Biddle, Ex}_.libit 37 at p.1, para.3).

167. Biddle’s recollection 1s that 2 number of detainees asked Petitioner if he did
it, or if he wanted to talk about the cléarges against him or the crimes. Petitioner denied
wanting to talk about them. ;

168. Like several of the deta:inees who have given statements, Biddle (who is
white) remembers there being a few é&ﬁican-American detainees, and some white
detainees as well in the juvenile dete’xfltion facility in Jonesboro.

169. He recalled that there vé'ere a couple of tables in the day room at the
Detention Unit at which people woulid sit and play cards.

170. Hisrecollection was thiit Petitioner was viewed as laid back and relaxed,
and that nc; persons tried to intimidaté: or take advantage of him - in contrgdiction to
Carson’s statements to police that he ;ihad tried to stand up for Petitioner when the latter
was threatened by a black inmate. Séeciﬁcally, Biddle stated that he “... never saw any of
the black guys bother Baldwin.” (Biéldle affidavit, Exhibit 37 at p.2, para.8.)

171. Biddle states that thc're?fwere only 8 or 9 people locked up in the Unit at any
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given time, and there was little t.urno';ver.

172. Biddle does not remem:ber Michael Carson, and does not recall playing
spades with Carson, as Carson descri?bed - Biddle never did play spades while in the Unit.
He never remembered playing cards w1th Petitioner Baldwin. (Biddle affidavit at p3,
paras.11 and 12). :

173.  Any time the subject of the charge against Petitioner came up, _Petitioher
would say that he did not want to ta]lé: about it, and the one time Biddle specifically
remembered when Petitioner ‘wa's as]écd if he did it or if he was involved, Petitioner «...
got a little angry at the question and vivent back to his cell.” (Biddle affidavit at p.3,
para.14.) f

174. Biddle’s recollection was that no one ever really bothered Petitioner
becausé of the way Petitioner handle(ji himself while locked up (Biddle affidavit, Exhibit
37 atp.4, para.17). : '

175. Biddle’s affidavit is sigfniﬁcant because he is one of the persons that witness
Caison described specifically enougl; to be identified as in a position to corroborate
Carson’s account.

176.  Another one of the detdinees who was reported by Juvenile Detention Uni_t
staff to have been at the table at whicifh Michael Carson was seen sitting with Petitioner

the night before the “‘confession’ that:Carson testified to at trial was Jason Duncan.
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Duncan has also provided an afﬁdavi:t (Jason Duncan affidavit, Exhibit 38).

177.  Duncan states that he was around Petitioner for about 7 months. The two
of them spent a lot of time together (i)mcan affidavit at pp.1-2). Duncan, who rec-ords
show was hoﬁsed with Carson for at !east one of Carson’s 7 nights in t_he Detention Unit
during Petitioner’s stay, remembers Mchael Carson. His memory was that Carson “...
was kind of a chunky guy who acted as though he did not want to cause an.y problems.
Carson never stood up for Jason [Petiiﬁoner] with the black guys on the Unit. He never
talked any of them out of beating on ;Jason or threatening him. During the time he was
there, Carson did not act like a guy wého would stand up for anyone. He just got by, and
gotout.” (Duncan affidavit at p.2, pzéra.lO.)

178. Duncan stated that it toé)k a few weeks for him and Petitioner to get close
enough that they talked beyond makmg small talk. According to Duncan, Petitioner

never told him, or anyone else in Dux?;can’s presence, that he had anything to do with the

killings - he always denied his guilt (j)uncan affidavit at p.3). Like a number of other

persons, Duncan did not view Petitiolgler as someone “... who would just run his mouth to
strangers.” (Duncan affidavit at p.4.)j |

179. Duncan had not been iriltervicwed by anyone concerning this case, prior -
to his being contacted by Petitioner’sg_post convictioﬁ defense.

180. Xavier Redus, one of several African-American 'youth in the Detention Unit

0004384

ADDO00483



With Petitioner, knew a number of the other African-American detainees as well. Redus
and his friends Freddy Trice, Leonarid Haskins, and Montavious Gordon were all housed
in'the Center when Petitioner first ani‘ived. At first (which would have been in June and
July, 1993, not when Carson arrived ;110ntbs later), according to Redus, some of the youth
“ased to mess with him” (Exhibit 39, affidavit of Xavier Redus at p.1, para. 3). They
would ask Petitioner if he killed ‘the _i]cids’. |

181. According to Redus, Pétiﬁoner never admitted any connection with the
homfcides. He never admitted any ccémnecﬁon with the homicides even after Redus and
Petitioner were locked up together 0151 the Varner Unit of the Arkansas Department of
Corrections. K

182. According to Redus, thiBre was never an occasion on which Petitioner was
targeted by African-American detainées, and Redus remembers no ‘white guy’ standing

up for Petitioner and trying to take oxé one of the “black guys” (Exhibit 39, Xavier Redus

affidavit at p-2, para. 8).

183. Redus never rememberzs a white detainee who tried to tell the black
detainees to back off, intimating that éthérc would be violence if Petitioner was not left
alone, which is part of what Carson rzeported.

184. Redus also notes that at no time did he ever hear Petitioner threaten to ‘kick

Misskelley’s ass’, as stated by Carson. Petitioner was not the kind of person who tried to
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act tough.

185. Leonard Haskins was, éaccbrding to Redus, the only other person detained

who was facing as much time as Petiilioner Baldwin. Haskins too has provided an

i afﬁdavit (Exhibit 40) explaining thathe was charged with a capital murder when he was
incarcerated with Petitioner. He re_caflled' that only four persons on the Juvenile Unit were
charged with murder. During the sexéeral 1;10nths he was incarcerated in the Juvenile
Detention Unit with Petitioner, Haskms got along well with Petitioner, and the two of
them talked on a number of occasion;;. Petitioner never told Haskins, or anyoné that
Haskms knew of, that he had anythmg to do with _the killings. “He was always str&esing
because he said he did not have anythmg to do with the murders.” (Exhibit 40, Haskins
affidavit at p.2, para. 7.)

186. Haskins recalled p]ayin';g cards from time to time with Petitioner. While
Haskins was in the Detention U1_1it, fmm June to -Decembér of 1993, the detainees could
only go into the day room (where the; card tables were located) one at a time. Then
several persons started going .out togé:;ther. However, when a new person would come
6nto the Unit, it took at least 48 hour'is, according to institutional practice, for that person
to be involved with the others. |

i87. Haskins never heard Peitiﬁoner talk about being involved in the murders that

he was charged with, or describing cfltting people up or injuring them. “That was never
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the way he talked. He never even jo]iced about being involved.” (Haskins aﬁid;avit at
p.3.)

188. Moreover, Haskins ne\éer heard any of the detainees claim that Petitioner
admitted to being involved in the cas:;e or in the killings, and never saw Petitioner behave
in a way that made Haskins believe that he would have made such admissions.

189. Montavmus Gordon was another African American detainee arrested in
June of 1993 for capital murder. He ;oo was incarcerated at the Juvenile Detention Unit
with Petiﬁoner .

190. Gordon states (Exh1b1t 41 affidavit of Montavious Gordon at p. l para. 4)
that at first Petitioner was quiet, and that it took time before Petitioner would talk to him -
for more than a few minutes. |

191. Gordon mdlcates that -\;rhen Petztloner was newly placed in the Center, he -
would be periodically harassed and taunted about his case. Petitioner might get visibly
upset when taunted, but he never talked about his case, and would walk away.

192.  While not entirely. sure:, Gerdon believes that he recalls Michael Carson.
Gordon states that no one ever piékeél on Petitioner physically and none of the African-
American/black detainees ever threaéened Petitioner.

193. According to-Gordon, (imc of the African-American detainees likely to fight

was Leonard Haskins. Accordingto gGordon, none of the other detainees ever challenged
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either him or Haskins over some prolilem related to Petitioner.

194. Nor did Gordon ever hear of Petitioner having allegedly admitted any

~ involvement in the crime. “The on]y thmg he has ever said was that he was not guxlty ”

(Exhibit 41, Gordon affidavit at p.3:1§5 .) Gordon also noted that he knew Joyce Cureton
as the person who ran the Center. Ad;cording to Gordon, the youth there felt able to talk
to her about.difﬁcult situations. 1 ,

195. Danny Williams Workeéi for a youth program in Jonesboro, Arkansas in
1993 and 1994, and he foo has providfed an affidavit related to the Michael Carson
situation (Exhibit 42, Williams afﬁdazvit). His program had regular interaction with the
Craighead County Juvenile Office. H;e was working in Jonesboro.

196. Mr. Williams had worlq%ed with Michael Carson in 1993 in his professional
capaclty E

197. Priorto the Echols and Baldwm trials, Williams had been meeting with
Carson, and had been trying to dlssuade Carson from engaging in anti-social and illegal
activities. Mr. Williams recalled spcglﬁcally having warned Cmon during one of their

meetings that if he continued he nught end up like one of the so-called West Memphis

Three (Echols, Misskelley, and Bald\;:,vin), and might end up-in detention with the sorts of

people “who had muﬁlated bodies and cut the scrotums off of little boys” (Exhibit 42,

Williams affidavit at p.3).
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198. Williams had seen Camion on the street after Carson’s release, and Carson
had announced his involvement in thc West Memphis murder case as a witness, Williams
was shocked and concerned because, 'based on Williams’ knowledge of him, it appeared
that Michael Carson might be fabrica%ting his alleged knowledge of the case (Bxhibit 42,
Williams affidavit at p.3, para. 12). As a result, Williams called Petitioner’s defense
counsel at trial, Paul Ford.

199. Danny Williams had coéltact both with Mr. Ford, and with Brent Davis, one
of the prosecutors in Petitioner’s case, Williams recalled that during the investigation,
prior to trial, he was interviewed by t]ile prosecution, and offered them his reasoning for
believing that Michael Carson was nét being truthful. Williams felt that Mr. Davis was
concerned about his allegations. He éxplained to the prosecution “some specific matters
that Michael Carson and I had talked jSabout which I found out were not true.” (Williams
afﬁdévit at p.5, para. 16.) Accordinggto Williams, he had a second meeting with
prosecutor Brent Davis, during which;i Mr. Davis appeared to agree “.... that some of
Carson’s stories to people were fabricéaﬁons.” _Williams, however, also felt that
pfosecutor Brent Davis felt that he (W i]iiams) was out of line in having come‘forward to
speak up about Carson. .
200. For reasons that he doe'is not understand, the defense never called him as a

witness, and thus, Mr. Williams wroté a letter to Jason Baldwin afier the convictions in
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this matter expressing regret about the situation.

201. Mr. Williams’ name was brought up during the trial in the record of
proceedings prior to Carson’s tcstimciiny (RT at 1144-1 150). Buf Williams was never
called as a witness by any party, and 'the information that he had was never made part of
the record of these proceedings. :

202. Michael Carson’s histofry as a jailthouse informant was in its beginning
stagés at the time of the West Mempéﬁs Three case. Since having testified against

.
Petitioner Baldwin, Carson moved oét Arkansas, and lived in California where he
continued his involvement in crimina%] behavior according to his record in California. He
also allegedly continued to work for lioc'al law enforcement agencies as an informant, and
reportedly continued fabricating infoi'mation until he was discarded as an informant after

continuing to be arrested.

D. Evidence of Petitionelé’s school attendance and attitude while in school
supports the scientific evidence of Petitioner’s innocence

203. The homicides in thlscase occurred during the course of the school year.
Petitioner was a student enrolled at Manon i—ﬁgh.School at the time these crimes were
committed. Marion High School is at least 6 miles away, by roads and across at least two
interstate highways, from Robin Hood Woods. This evidence was never presented at
trial. Petitioner attended school on I\{Iay 5 and 6, 1993. No independent witnesses

testified about his presence in school é'on May 5 and May 6, 1993 or about his school
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schedule, the fact that he rode a bus t’o and from school (he had to be in school at 8 a.m.).
No witnesses, including classmates and teachers, attested to his demeanor and behavior
while in school during those days, an}d up to the time of Petitioner’s arrest. A number of
such witnesses are available. Peﬁtiox%xer’s mother had obtained Petitioner’s school
attendance records and shown them to police within days of Petitioner’s arrest. The jury
never heard of this evidehce, which was of importance to the solidity of the case against
Petitioner.

204. Sally Ware (see afﬁdavgit of Sally Ware, Exhibit 43) used to be a high
school art teacher at Marion High Scl;ool. Petitioner had been one of her students. She
recalled learning of the arrest of her sétudent Jason Baldwin through media sources, and
also recalled that the Principal at Maéion High at the time stated that no school employee
should talk to the media. Ms. Ware tiialked to her Principal at the time because “I felt that
the authérities_ should be told that Jaszbn had been in school on the day in question.”
(Exhibit 43, Ware affidavit at p.2, pafia.S.) The Principal responded that it would not be

“much good for Jason if I were ﬁredl My undérstanding was that Mr. Wood [the

Principal] was letting me know that I:Ewould not have a lot of credibility if I had been fired

from my job. As aresult, I did not g(ia to authorities, or to anyone else.” (Exhibit 43,

Ware affidavit at p.2, para. 5.)

205. Ms. Ware specifically ﬂiecalled Petitioner’s presence in school in the week

000431

ADDO00490



of the killings, and that nothing abouté Petitioner’s behavior or appearance ... caused me
any suspicion about his involvement"j in the crimes (Exhibit 43, Ware affidavit at pp.2-3).

206. Ms. Ware also noted thi;t she had been told by another teacher that co-
defendant Jessie Misskelley, who had been a special education student in the school,
suffered from a form of claustro-phobi%a - a significant factor, given that evidence
demonstrated (in the confext of the to;tality of evidence against which the new scientific
evidence is to be reviewed) that Missl::cellcy had given a statement to police,
approximately 30 minutes of which vs%ere taped, resulting from several hours of
interrogatioh in a room at the West M?emphis Police Department.

_ 207. Amy Mathis, a friend of Petitioner’s at the time, was in several of
Petitioner’s classes at Marion High S(E;hool. She has also provided an affidavit (Exhibit
44, affidavit of Amy T. Mathis). Pet{itioner, like Damien Echols and Jessie Misskelley,
were known by young persons in theiii' age group and among Petitioner’s classmates to be
poor, and to come from a poor neighb%orhood. Ms. Mathis was from a different social
group that Petitioner, but she got alon%g well with him, and recalled him as sweet and shy.
While he did have an interest in rock and roll, he was not interested in violence or
satanism (Mathis affidavit at pp.2-3).

208. Crystal Hale, now Cryséal Hale Duncan, was another of the many students

who had gone to school with Petitione}r, and who could have been called as witnesses
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concerning Petitioner’s behavior a‘nd%actions. She recalled that Petitioner dresséd like a
rocker, and wore his hair long. He was one of a small group of students in school who
stood out in that respect. (Crystal Ha];e Duncan Affidavit, Exhibit 45 at pp. 2-3).

209. Ms. Hale, like otﬁers w;m knew Petitioner, were aware that he was from
another social group, in that he lookézd like someone from the local trailer parks. He was
not from the more affluent neighborhibods where a number of the Marion High School
students were ﬁ'oﬁl. (Exhibit 45 at p,:’;).

210. Even Petitioner was ﬁam a different social group that Ms. Hale, the two got
along well, and Crystal Hale Duncan érecalls Petitioner as a talented artist with whom she
attended Ms. Ware’s art class. She reé:alls Petitioner continuing to attend class after the
killings, and recalls no change in his jbehavior after the discovery of the killings. (E)ghibit
45,p.4) |

211. Joseph Samuel Dwyer l;ived two trailers down from Petitioner’s family’s
trailer in the Lakeshore Trailer Park. iie knew Petitioner well. The two of them spent time
together. They too rode the school bus together. (Dwyer Affidavit, Exhibit 46, at p. 2).

| 212.  Significantly, Dwyer re%members being on the scliool bus with Petitioner the
day that the victims’ bodies were fouénd. Dwyer, who has characterized Petitioner as
having a geﬁtle and quiet demeanor, I?lad not changed his manner that day. (Exhibit 46 at

" pp. 4-5) Dwyer had maintained contéé:t with Petitioner up to the time the latter was
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arrested, and he saw no changes in h1m during that time. Nyer was never called as a
witness.

213. Ms. Ware, Ms. Matliis,éMs Hale Duncan, and Mr. Dwyer are witnesses who
could have shed light (and are now s]éedding light) on Petitioner’s presence in school, |
behavior after the killings, and demezé,nor. One of them was prohibited from speaking out
by her employer, and no one contactﬁ%d Petitioner’s fellow students. Therefore, no juror
was ever presented with this importaript evidence about Petitioner.

E.  Jurors were never infqz)rmed of the distance from Petitioner’s home in
Lakeshore to the Robin Hood Woods, or from there to Marion and the
high school there, and that evidence raises significant questions about
Petitioner’s involvemeént in the killings.

214. While this case was trieéd in Jonesboro, Arkansas, the location and layout of
the area in which Petitioner lived and went to school, in relation to the town of 'Wcst
Memphis, Arkansas, and the Robin Hi;ood Woods area, was never explained to them.

This was a significant omission, becaéuse the crime scene is far away from Petitioner’s
home at the time. ‘

215. West Memphis is approfximately 6 miles away from Marion, though the
Lakeshore Trailer Park area is slightlé sought énd west of Marion. There is no direct and
- concealed route from the crime sceheé (Robin Hood Woods) to Marion and/or to
Petitioner’s home (see Exhibit 47_,‘Ma§\pquest maps provided for iliustra’tion).

216. There was never an al]e;igation that Petitioner, co-defendant Damien Echols,
e

i
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or Jessie Misskelley, rode together m any car, truck, or mechanized transportation device
to and from the crime scene, located zitlong Interstate 40 West/Interstate 55 North and
Marion which is north of West Mem;iahis, to the east of Highway 55 North. The northern
part of West Memphis is where Intcr%tatc 40 West and Interstate 55 Nortﬂ separate.
Interstate 55 turns towards the north and Marion. The town of Marion is also bisected by
a local main road, AR-77 North.

217. Petitioner livedina traiiler park which is west of the principal part of
Marion. The trailer park is a large resiidential area consisting of several hundred trailer
homes, a number of which are situateid around a lake which is a principal reference point
in the trailer park. |

218. Petitioner’s family ljveci'l in a trailer park which was not near the link to the
nearest main, paved, road leading tovéards West Memphis. It was located to the west of
the main road in the area. {

219. The crime scene in Robiin Hood Woods was just south of Interstates 40 and
55, next to a major truck stop, which *was an around-the-clock operation at the time.
Robin Hood Woods was also borderegd by a truck washil_lg operation which was also busy .
many hours a day. Several West Memph1s police officers worked at the truck wash

during their off duty time. !

220. ‘The truck stop at issue, at the time, had dozens of interstate trucks parked in
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it at any given time. In addition to fléel, the truck sfop offered food and a shop for
miscellaneous merchandise. |

221. Inorderto get from theff crime scene to the trailer park in Lakeshore where
Petitioner resided and where the sch(éol bus picked him up daily, the most direct route
required Petitioner to walk along a frf_ontage road adjoining Interstate 40 West combined
with Interstate 55 North. Petitioner “%Iould have had to waik by several businesses. While
it would be possible to avoid walkingf on portions of the interstate highways, or AR-77
North (the road into Marion from Wézst Memphis), the alternatives would largely be to
walk through fields, though at some éoint major roads would have to be crossed if
Petitioner was to return to Lakeshore.% Petitioner would surely have had to return to
Lakeshore in order to catch the bus aé around 7 a.m. to return to school by 8 a.m. on
Thursday moming, May 6, 1993. _Mc%reover, since Petitioner was expected to help feed
his younger brothers in the morning to help get them to school as well, he was up by 6
a.m. on school days. His brother Matijt rode on the Marion school bus with Petitioner.
Matt told police that his brother (Petit?ior.ler) had been at home at nigﬁt on May 5, 1993
(Larry Matthew Baldwin affidavit, hefreaﬂer Matt Baldwin affidavit, Exhibit 48).

222.  One of the customary wiays that persons from the Lakeshore trailer park
walk to West Memphis is along the sléoulder of Interstate 55 North, where they are highty

visible to the traffic which flows 24 hfours a day.
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223. The Interstate highwayé that are located in the West Memphis and Marion
area are major, well traveled roads. ]J:nterstate 40 West leaves the heart of Memphis,
é -
Tennessee heading towards the west and West Memphis while Interstate 55 crosses from

Tennessee into the eastern part of Arkansas to the south of the center of Memphis,

~ Tennessee. Interstate 55 is the only ifnterstate highway heading north/south from

Tennessee into Arkansas and vice veii'sa in the West Memphis area. Interstate 40 is the
only major highway headed east/wesjt through West Memphis.

224. Boﬁ of these roads are‘ traveled 24 hours a day, and the combined stretch of
Interstate 55 North and Interstate 40 ’;West which traveled by the Robin Hood Woods aréa
of West Memphis is a densely travelé:d truck route.

225. There was no evidencei; offered to explain the widely dispersed locations
involved, or how Petitioner was to he_iwe traveled, presumably muddy (according to the
State’s theory), with blood evidence on him, perhaps carrying a knife. He would likely
having had to at least partially immeni‘se himself in creek water in West Memphis during

the commission of the critne. He wo:pld then have walked or run back to the Marion area .

. near major roads, traveling some 6 rtiiles away from the crime scene. After he returned to

Lakeshore Trailer Park, he would hafye had to move through a densely populated trailer
park, while passing at least 40 rcside':nces, none of them surrounded by walls or fences,

back to his home in time to change, tfum around, and attend school the next day in his

1
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usual manner, attracting no su'spicioné.

226. The West Memphis Polfice Department ﬁever purported to find any
clothing, or artifact, indicating that ngaﬁtiongr had ever been in an area with the soil type
found in Robin Hood Woods, and in ihe small cresk bed in which the three victims’
bodies were found. -More sign’tﬁcamiy, there was never any explanation of how, or when,
Petitioner would have returned homeéto calmly ride a. school bus the next morning.

F.  There was no evidenctfe that Petitioner ever was in Robin Hood Woods.

227. No one who provided sEtatements to the police during the investigation of
this matter claimed to have ever éeenéPetitioner in thé area of Robin Hood Woods in
which the bodies of the three young béoys were found on May 6, 1993.

228.. None of the persons known to have been in Robin Hood Woods had ever
seen Petitioner there - including Heat;ﬁer Cliett (as she was known at the time), who went
out briefly with Petitioner prior to lns arrest (affidavit of Heather Cliett aka Heather Dawn
- Hollis, Exhibit 32 at p.3). ‘

229. Heather Cliett had pla)ired in Robin Hood Woods for years before the
killings of the three boys occurred. She had been approached by West Memphis police
“officers in the aftermath of the lcillingii when the police séught to know more about Robin

Hood Woods, based in part on her knjowledge of the area.

230. Cliett had shown a palriz)l officer some of the areas that children from the
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neighborhood used to go to.

231. Atno time did Chett, or any of the neighborhood children known to go into

the woods ever see Petitioner in Robiin Hood Woods.

232. In addition, Petitioner tised to go into the woods with his friend Sammy
Dwyer, whose given name is Joseph iSamuel Dwyer. Dwyer was a neighbor of
Petitioner;s, and both boys had an mt'erest in reptiles, particularly snakes and lizards.
(Dwyer affidavit, Exhibit 46, p. 2) B\;lt the woods they frequented were in their
neighborhood, in Lakeshore. Dwyer ilad not even heard of Robin Hood Woods in May,
1993, and he had never known Peﬁﬁémer to have claimed to have gone there, or to have
discussed Robin Hood Woods. (Exh]blt 46, at p. 2).

G.  Petitioner played n'o-rgole in the killings for which he was convicted, and

there was evidence about his whereabouts on May 5 and 6, 1993 that
the jury never heard. ;

233. In addition to other eviéiencc referenced in this Petition bearing on
Petitioner’s presence in school accorq%iing to school personnel on the day the three victims
were reported missing (May 5, 1993)5, and on the day they were found (May 6, 1993),
there is further evidence that establiséles that Petitioner was not involved in the crimes
charged against him, and for which he was convicted.

234, During the course of the investigation of this case, West Memphis police

officers interviewed several witnesses who accounted for Petitioner’s whereabouts at the
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time of the 3 homicides. For cxampléé:, Petitioner’s younger brother Matthew Baldwin
was interviewed by police officers priior to Petitioner’s trial (Exhibit 49, Matthew
Baldwin police interview). Matth_ew IBaldwm told police that be and his brother rode the
échool bus together, and they arrived Ehome at about 3:40 p.m. Matthew’s account was
that he recalled his brother going to tifxeir uncle Hubert Bartoush’s residence (several
miles from Robin Hoc;d Woods) at sogme poin? in the afternoon, at about 4:30 p.m. to
mow Bartoush’s lawn. (See also Maét Baldwin affidavit, Exhibit 48 at p.3). Matt
Baldwin has also furnished an afﬂda\ht explaining his memory of events, including that
to get to West Memphis from hig faniiily’s bome where Petitioner lived it was a 20 to 40
minute walk, depending on the locati%on (Exhibit 48 at pp.5-6).

235. Shortly after the homiciides occurred, Bartoush gave a statement (June 14,
1993) stating that his nephew was at hls fesidence mowing the lawn between 4:30 p.m.

and 6:30 p.m. :

236. This recollection was sﬁ‘lared by Angela “Gail” Grinnell, Petitioner’s
mother, with whom he resided in the fLakeshore' Trailer Park. She told police ina ‘
statement given in June, 1993 that Pef;itioner had retumeci froni school, and then had gone
to his uncle’s house (Exhibit 50, Ang’;cla Gail Grinnell police interview; Exhibit 51, |
Angela Gail Grinnell affidavit). :

237. This same account was,%corroborated separately by Dennis Dent, boyfriend
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of Gail Grinnell (see above) who was interviewed by police 1;n Phoenix, Arizona, where
he was in jail, in January of 1994. Hc recalled that Jason Baldwin spent some of the
afternoon, between approximately 3: 30 and 8 to 8:30 p.m. (at a later point he puts it at
between 9 and 9:30 p.m.) cutting his Ipncle ’s lawn (Exhibit 52, Dent mtemew)

238. Several other w1messes talked to Petitioner by phone after he had retumed

to lns mother’s house that evening, Ji enmfer Bearden, who now admits having under-

reported to police the level of her con:tacts with Petitioner and his friend Damien Echols
when she was initially interviewed by poiice states that around the time of the killings she
used to talk to Damien Echols every éflay on the phone. She had told police about some
aspects of her contacts with Peﬁtioneir and Echols (Exhibit 53, Bearden police interview).
Her recollection is that on May 5, 1993 she called Echols who told her he would be at
Petitioner’s house, and talked to both of them on May 5, 1993 (Jennifer Bearden
affidavit, EX.hlblt 54, pp.5-8). Jenmfgf:r Bearden and her friend Holly George were
critically important witnesses becaus% they had been socializing with both Petitioner and
Damien Echols during th.lS period of i;‘.ime (Bearden aﬁidayit, Exhibit 54).

239. A friend of Jennifer Be;rden’s at the time, Holly George (now Holly
George Thorpe) recalls a practice of o’;.a]]ing Damien Echols and Jason Baldwin. She was
usually at home by 3:30 pm on schdqu days. She remembers that during May of 1993

she would often be on the phone thh Petitioner and Damien Echols. She specifically
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remembers talking to them on the nigiht of the killings (Holly George Thorpe affidavit,
Exhibit 55). |

240. Petitioner’s girlfriend ai the time, Heather Cliett, who lived near the Byers’
residence (family of one of the victin%s), and was aware of Christopher Byers’
disappearance and the search for hlm, recalled that she too called Damien Echols and
Petitioner by phone on May 5, 1993 iiﬁto the early morning of the next day (Heather-Cliett
Hollis affidavit, Exibit 32, pp.2-4). |

241. Heather Cliett acknowliedges that because of the notoriety of the case, and
the number of contacts she had with i)olice at the time of the initial investigation, she may
have under-represented the amount off time she had spent with .Damien Echols and
Petitioner Baldwin, as well as the aniount of time they talked by phone. Her recollection
is that she was on the phone with botjh Petitioner Baldwin and Damien Echols the night
the victims disappeared (May 5, 199:35) and into the early morning hdurs of May 6, 1993
(Exhibit 32 at pp.2-4). |

- 242. None of Petitioner’s school schedule (which required him to be in school in

the early morning prior at 8 a.m.), noir the record of his class attendance nor his other

activities of May 5 and 6, 1993, wer¢ made known to the jury. Nor was the jury made

aware of the fact that West Memphis police officers investigating the homicides had

found persons who had seen Petitionisr, or been with him, at various times during the day
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of May 5, 1993 or May 6, 1993, or ta:lked to him by phone in the afternoon and evening

of those days. Moreover, at no time vévere jurors told that the West Memphis police

t

investigators had tracked Petiﬁoner’séwhereabouts on May 5, 1993, and found

corroborating evidence for Petitioner's cutting of his uncle’s lawn, and then returning that

evening to his mother’s trailer in Lakeshore. Petitioner’s mother told police in 1993 that

when she returned from work, she w(?uld have looked in on her son. Gail Grinnell states
that her son was home that night (Exl%nibit 51, Angela Gail Grinnell afﬁdévit). His brother
rode the school bus with Petitioner Olii the day the victims were reported missing and the

next day, and knew of nothing unusuétl that would have connected his brother with the

killings (Matt Baldwin affidavit, Exhibit 48, at pp.2-4).

243. In addition, there was eividence available about the whereabouts and
activities of Damien Echols on May 5: and 6, 1993 bearing on whether Petitioner and
Damien Echols could have been invoé]ved together in these killings. None of this
evidence was introduced in Petitioneé’s defense.

244, Several members of Ddimien Echols’ family had reported to police, and at
least one testified, that Echols was atia doctor’s appointmenf on May §, 1993, and that he
later returmed to his family’s home aiiier being picked up at a laundromat. Had they been

called as witnesses, and were they to be called today, Jennifer Bearden, Heather Cliett

Hollis, anﬂ Holly George Thorpe WO]flld all provide evidence concerning their coniacts
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with Petitioner and Damien Echols; tileir knowledge of these two men who were accused
of being in a cult as teenagers in 199.?;, and the nature of their phone conversations with
them including those of May 5, 1993‘.

245. In addition, between Ju;%ne and September, 1993, West Memphis Police
Department officers interviewed othqér witnesses who indicated that they had knowledge
of Peﬁﬁoner’s whereabouts on May 5, 1993. For example, Damien Echols’ mother, when
interviewed by police on September iO, 1993, was aware that Damien Echols and his
girlfriend at the time, Domini Teer, had reported having walked on May 5, 1993 to
Petitioner’s uncle’s house, and then firom there to the laundromat. Mr. Echols’ mother
(Pam Hutchison) also told police thaii she recalled her son being on the phone with
various persons on the evening of M:iy 5, including Petitioner, Jennifer [Bearden], and
Holly [George]. E

246. Domini Teer, Echols’ éirﬁiend, also reported to police that she recalled
Petitioner going to his uncle’s house Eto mow the lawn after school on May 5, 1993 and
that both Ms. Teer and Damien Echoéls accompanied him. She also explained that she and

. A )

Mr. Echols were then picked up by Mr Echols’ mother from the laundromat - located
near the Bartoush residence (Dominiig,’l‘eer interview report, Exhibit 57; affidavit to be |

submitted as Exhibit 58 when obtaingd).

247. Also available at the tiéne of trial were statements ﬁofn young men who
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knew Petitioner, one of whom (Garrett Schwarting) told police on June 11, 1993, that he

recalled Petitioner mowing his uncle‘s lawn on May 5, 1993, and recalled as well being in
Petitioner’s presence at Petitioner’s ttmler home in the afternoon and evening of May 5,
1993. Other then-contemporaries of é[’etitioner including Kevin Lawrence (interviewed
June 11, 1993), and Don Nam (intenéiewed Decgmber 23, 1993) stated that they had
either been at Petitioner’s house (Ke\lrm Lawrence), or had seen Petitioner near Walimart
in West Memphis on tﬁe evening of ;May 5, 1993 (Don Nam).

- 248.  Various witnesses saw ;Petiﬁoner at various times on the aﬁernooﬁ and

evening of May 5, 1993, but it is cledr that some witnesses (who are discussed here)

reported to police that they had seen Petitioner Baldwin on the day of the disappearance

of the three boys, and other observers (teachers, classmates) reported seeing Petitioner at
school the day that the bodies of the iihree young boys were discovered (May 6, 1993).
Some of these persons are now identgﬁed and include: Crystal Hale, Sally Ware, Amy
Mathis and Sammy Dwyer. |
249. While there were conciusor& statements made at Petitioner’s trial to the
effect that he was in school on May 5 and 6 of 1993, the detailed witness information
about Petitioner’s wheréabouts was IEICVCI‘ presented, or argued, to the jury. His school

schedule, the location of the school 1P relation to the crime scene; Petitioner’s regular

demeanor at school; the distance of West Memphls from Marion, were all left ont of the
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trial. ;

250. Theré is significance to%a number of these pieces of information about
Petitioner’s whereabouts. first, arguébly, they provide an alibi for Petitioner, given the
‘window of disappearance’ of the 3 Vg ctims that places civilian (and later police)
searchers as looking for the boys beginning around 6:30 p.m., and into the night of May
5, 1993. Second, the fact that severalpersons saw Petitioner at séhool, on the bus home

from sbhool, at home, walking to cut his uncle’s lawn, back at his family’s trailer, and

also witnesses who reported talking ttb Petitioner, is evidence that undermines the theory
that Petitioner was planning, or partic;'ipating in, a crime in Robin Hood Woods? or that he
had the opportunity to participate in tisle homicides in question. Also, several witnesses
including Jennifer Bearden, Holly Geprge, and Heather Cliett, in addition to Matt
Baldwin and Gail Grinnell (all of wh(i)m have submitted affidavits) claim to have had
contact with either Damien Echols or iPetitioner or both on the evening and night of May
5,1993. ’
251.  Jennifer Bearden was wiitness to an incident involving Petitioner, Danﬁen

Echols, and Jessie Misskelley (the théfﬂ of a pool ball), and was also aware, based on her

contacts with Petitioner and Damien Echols that prior to the homicides, Echols and

Petitioner appeared to dislike Misskelley (Bearden affidavit, Exhibit 54).

252. Sammy Dwyer knew Pf:ﬁtioner, and lived two doors away from him in

¥
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May, 1993. He also knew Jessie Mjssékelley, but Misskelley had moved away. Dwyér
states that he never saw Misskelley and Petitioner hanging around one another even while
Miéskeliey still lived in the trailer patk, and he states that after Misskelley left the trailer
park (before the hdmicides) he never ;fsaw Petitioner with him either. Nor did Dwyer, who
knew Damien Echols but did not hke him, ever see Echols with Misskelley. (Dwyer
affidavit, Exhibit 46, at pp. 3-4).

253. The statements att‘ributéad to co-defendant Damien Echols at the sofiball
field, and introduced as evidence of h.lS guilt, if properly put in context would not support
a conviction. -

254. The statutory standard gmder which Petitioner brings this motion calls upon
him to deal with ‘the totality of evide%nce’ even if it was not introduced specifically
against him. )

H. The ball game statem@ants were never put in context

255. During the course of the trial of this case, the State called three witnesses to
establish that after the killings occurricd, co-defendant Damien Echols had made certain
admissions in public. ;

256. Christy Van Vickle Was 12 years old at the time, and testified that while she
was at the girls’ softball field she heazrd Damien “say that he killed the three boys.” She

testified that thls occurred while she iwas walking with her friend Jackie Medford, and
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while Damien Echols was in the pres;ance of Jason Baldwin (Reporter’s Transcript of trial
proceedings at 1812-1813). She repo%rted that she was about 15 to 20 feet away when she
heard the statement made, and that tl12ere was a crowd of people there, but that she did not
know who those people were.

257. Jodee Medford, 15 yeatjs old at the time, not only heard Damien Echols say
that he killed the three boys, but that ibefore he tumned himself in he was going to kill two
more and that he had already picked i:hem out. She was waiting to play in her 9 o’clock
softball game when this happened. S?he had recognized Pgﬁtioner as being there, but not
in Echols’ immediate vicinity (RT at 1819-1827). She had told her mother about the
event. -

258. Donna Medford testiﬁe;d that her daughter Jodee had said that the boys were
there and- that they had killed the thrce little boys. She then clarified by stating that
“Damien had said it” (RT at 1836).

259. The context of these stzittements was never established, and thus jurors were
likely left under the impression that tile statements may have been sincere and made to a
specific group of persons. . Had the s{ttting been properly provided, it would have been
clear that the event in question was agw_ell attended evening sofiball game. A number of
persons had attended local schools and knew one another. This included Petitioner

Baldwin and Damien Echols who ha(:?'l either known, been friendly with, or had been
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around many of the persons at the balél game. Persons surrounded the ball field on both
sides of the foul lines. At the time the game in question was taking place, it was generally
_known in the community that Damieni Echols had been questioned by authorities,
- including police officers and probatio;n officers, about the matter. The theory that Mr.
Echols was in some way the focus of gthe investigation was known in the community.
260. When Mr. Echols, u'allad by Petitioner, appfoabhed the area of the ‘ball
field, several persons already at the pilblic facility started calling out and taunting Mr.
Echols, who answered taunting cjuestijons and comments with sarcastic statements of his
own and used a loud voice in doing so Some who were present (including Heather
Cliett, who was playing in one of the gball games) heard the catcalls and exchanges
between the spectators and Mr. Echoés (Cliett affidavit, Exhibit 32). Some members of
the public screamed out questions to Mr Echols, asking who he was going to kill next.
261. Only after Mr. Echols Was finally arrested did Donna Medford, the mother
of Jodee Medford, report the ball park statements. At the time Ms. Medford first learned
about them, when she was driving he%r daughter and others hdme, including Christy Van
Vickle, Ms. Medford dismissed the stéatement entirely, and told the girls in her car to
ignore it (Exhibit 56). She did not beélieve that it should be taken seriously given its
céntext. E

262. When the statement was presented, given the lack of context, the

0005902

ADDO00508



(rr .
AN

“w : W

implication was that Mr. Echols musi have been making a significant statement, rather
than engaging in sarcastic fesponses io hostile remarks,
Domini Teer, co-defelidant Damien Echols’ girlfriend at the time had
told police about Petitjoner’s activities on May 5 and 6, 1993, and she
was available to be ca__lled as a witness for Pgtitioner

263. InMay of 1993, P.ctiti(éner’s co-defendant Damien Echols had a girlfriend
named Domini Teer. Ms. Teer was a%mong-the many persons int;:rvicwed in the
aftermath of the killings of the three Vlctlms in this case, and she was interviewed on
more than one occasion by law cnfor%cement officials in September, 1993 after Petitioner
and his co—defendant Damien Echolséwere charged with the murders.

264. Domini Teer was mnorig those who confirmed that she had seen Petitione;:
during the day of May 5, 1993. She \fwvas aware of his presence in school that day. She
also had been aware that he had gone:E to his uncle’s place, and later had returned to the
Lakeshore Trailer Park area.

265. Ms. Teer (Exhji)it 51, iixterview report, and 58, afﬁdavit) not only provided
interviews to the police in 1993, but éllS(_) she recently provided statements to the defense
in this case. She confirms the infonn?ation that she provided in 1993, and clearly helps
account for Petitioner’s whereabouts gat critical times during the course of the séquence of
events between the disappearance of 1he three boys on May 5, 1993, anci the discovery of

their remains on May 6, 1993. _
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V1. PART OF THE PROSECUTION’S THEORY, AND EVIDENCE,
WAS THAT THIS CRIME HAD “TRAPPINGS OF THE OCCULT?,
BASED ON WHAT IS NOW PROVEN TO BE UNRELIABLE,
MISLEADING, ANDEIRRELEVANT TESTIMONY
266. The trial court found Déale Griffis, a 26-year veteran of the Tiffin, Ohio
Police Department, to be an expert oién cults and non-ﬁadiﬁonal groups, based in part on
his having testified once before this c;ase as an expert on satanic activities (RT at 1744-
1755). Griffis testified that the cn'mef here had “trappings” of occultism based on
hypothetical qﬁestions that integrated_E Michael Carson’s uncorroborated statement that
Petitioner Baldwin sucked the blood ?ﬁom thg penis of one victim, that the crime occurred
on May 5 or 6 of 1993 when there was a full moon, and based on the absence of blood at
the scene (RT at 1758). According té Griffis, not only were these trappings of occultisi,
but so was the fact that the; children w?ere laid out in “display postures”, blood was sucked
out of them, there was water to wash thh, and that persons who have their hair dyed
black, wear black t-shirts and black Jeans also have the trappings of the occult (RT at
1764). | | N
267. Griffis conceded, with %espect to Petitioner Baldwin, that if one assumes the
evidence that Petitioner Baldwin “suc;ked the blood out of the individual’s penis” is
iﬁcoxrect, then there is nothing that h(fa, Grifﬁ-s, had to connect Petitioner with the occult

(RT at 1798-1799).

268. The new scientific evidence demonstrates that the Griffis testimony was
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unifounded and irrelevant. For exampile, Griffis was asked about the significance of the
scene having been “washed”, nohaviﬂ:étanding the fact that criminalists from the Arkansas
Crime Laboratory performed some cli:emical tests and obtain_ed feacﬁons that they felt
were consistent with blood being at tl;e scene in certain specific areas, though later
attempts to confirm these findings d1d not succeed.

269. The post—convictio-n réj;iew of the autopsy reports, and photographic
evidence, also have resulted in opinioz;us that Dr. Peretti (the State’s pathologist)
misinterpreted certain findings durmg the autopsy process as evidencing “blanching” of
internal organs, and thus the ‘bleediné out’ of one of the victims’ blood. But this
evidence is contradicted by the recenu? review of the scientific evidence in the case (see
affidavit of Dr. Janice Ophoven, Exhjibit 17. None of the autopsy findings, when
carefully reviewed, supported the not};on that any of the victims ‘bled out’).

270. The Griffis testimony némst now be reviewed in light of the multiple
findings by experts in various fields df the forensic sciences from the United States and
Canada that there is no evidence that i)lood was sucked out of any of the victims’ penises
or bodies - and indeed, that there waséno mutilation of the bodies through human agency
in the manner incorporated into the h}ffpotheticals asked of Griffis during Petitioner’s trial. |

271. In addition, it is now cléar that Griffis, while a longtime policeman, was not

an expert in the manner in which he r;bpresented himself The Masters and doctoral
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degrees that Griffis claimed to have came from a storefront ‘university’ in California that
was shut down pursuant to action by the California Attorney General’s Office.’

272. In addition, a number of scholars who have studied trends in the Um'ted
States noted that Griffis and others cépitalized on concermns about interest in the occult
‘taking over’ communities.” Further :research has undermined the validity of these
concermns. ‘ .

273. RBven one of the supporiters of the investigation into satanic matters, former
Assistant Probation Officer Steve Joriies, has stated since his departure from Arkansas, |
and his resignation as a probation oﬂj‘icer, that the satanic insinuations that characterized
the case were an exaggeration, and thzat he cannot, in retrospect, accurately attribute to
Petitioner Baldwin any professed intérest in or association with the occult or satanism.
Jones, who with his boss Jerry Dn'veé pushed the investigation of Damien Echols and |
Petitioner, now acknowledges that heé does not believe that Petitioner was involved in the

homicides.

'Columbia Pacific Umverszty v. Miller, California Court of Appeal, First Appellate
District, A0O87833 (July 7, 2000); alsp Council for Private Post Secondary and . -
Vocational Education v. Columbia Paczf ic University, A089826, petition for review
denied 12/13/2000. :

2See, for example, Victor, Satamc Panic: The Creation of a Contemporary Legend
(1993).

*Tom Quinn declaration (Exhibit 63)
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The police, the probatfion officers, and Vicki Hutcheson

274. Early press coverage oﬁ the case in the immediate aftermath of the killings
of the three young boys in West Memiphis demonstrates that po]ice'were essentially
stating that they were stumped. In thqfa search for suspects, police officers targeted a wide
variety of persons to question, and frém whom to take evidence.

. 275. The State’s files demonistrate that h@&e@ of c';ontact sheets,
and/or biological samples such as han', and/or fingerprints and/or statements were takeﬁ
from a wide array of persons in and azround West Memphis, and elsewhere.

276. Early in the invesﬁgaticén, however, a few persons began to focus their

attention on Damien Echols, based m part on their theory that the case involved trappings
of a satanic ritual, or cult killing - tra;}pings that were discussed during trainings that local
| probation officers and law enforceme%nt officers attended.

277. The Chief Probation Oﬁﬁcer of the area, Jerry Driver, and one of hié
associates, Steve Jones, spearheaded hn investigation into those ‘weird’ kids whose
interests might make them logical sugpects if indeed there was a satanic or other occult
basis for the killings. :

278. Petitioner’s post convicition defense located Steve Jones who has made it

abundantly clear to af least two invce‘;tigators thét he believes that he participated in a

witch hunt that resulted in-an injusﬁci:e (namely the conviction of Petitioner). Jones has
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left the State of Arkansas (Tom Qumn declaration, Exhibit 68).

279. But the records indicatai that it was Driver and Jones (the latter of whom
supervised Petitioner on a juvenile prjobation case for a minor matter) who underscored to
interested law-enforcement officers tl;e need to focus on Damien Echols and some of his
cohorts. |

280. This explains law enfof%cement’s attempt to get a Jocal woman named Vicﬁ
Hutcheson, a mentally unstable womzim with a history of involvement in theft type ‘
offenses, to obtain statements from Dfamien Echols.

281. Hutcheson attempted to:f do so using Jessie Misskelley, Petitioner’s former
co-defendant, to invite Echols to a me;eﬁng. This turned out to be a fiasco, though the

jury in Petitioner’s case heard nothing about it. Hutcheson, however, did provide

- misleading information to police (and attempts were made to introduce her testimony)

tha-t Damien Echols and Jessie Miss_ké:lley had attended a satanic ritual, what Huicheson
called an “esbat”. _
282. Hutcheson fabricated héar evidence. She later admitted as much, blanﬁng
the circmﬁstances of her life. These ifncluded, at various times, trouble with the law.
- 283. Hutcheson has given at least one ﬁdéotaped interview in which she
confessed that her statements to polic;e were a fabrication. Reporter Tim Hackler

published statements of his interviewg with Hutcheson in an article entitled: “Complete
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Fabrication: A Crucial Witness Says Her Testimony in the West Memphis 3 Case Wasn’t
True, But a Product of Police Pressué‘e to Get Results in the Deaths of Three Children.”
[Arkansas Times, October 7, 2004, Ei;:hibit 59.]

284. Hutcheson has given svirom statements admitting that her information was
false, One of them is recorded, and wﬂ] be submitted if there is any question from the
State abﬂut the Hutcheson testimony.é

The testimony of Antl:h?ony and Narlene Hollingsworth

285. Anthony and Narlene ﬁol]ingsworth helped the State connect Damien
Echols to the crime scene. Anthony,éa resident of Lakeshore Trailer Park, claimed he
went with his mother and others to piick up other relatives. Not quite sure when he did so,
Hollingsworth stated that he was ridi%ng on Seventh Street beside the Blue Beacon and
Love’s (two local businesses) when lae saw Damien Echols and Domini, Echols’
girlfriend. They were wearing blackgand dirty clothing. Anthony put the date of the
event somewhere around May 6 or 7(RT at 1289),

286. Narlene Hol]jngsworthé testified that she went to pick up-a family member at
a laundromat on May 5, 1993. This i’e]ative got off work at about 10 p.m. and it was 9:30
p.m. when she recalled seeing Darmén Echols and his gﬁlfriénd Domini Teer. She also
stated that she had seen Jessie Misski:elley at some point on either Wednesday or Thursday

(May 5 was a Wednesday). Hollingéworth admitted in front of the jury that she had
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talked to the prosecutor quite a bit (RT at 1321).

287. Anthony Hollingsworthf had been prosecutéd by one of the prosecutors in
the case against Petitioner, John Fogeilman. He was on probation for sexual abuse of a
minor at the time he testified. Narlenge Hollingsworth had herself been the subject of a
* prosecution for an auto acc.ident that had occurred on May 5, 1993.

288. The Hollingsworths’ tefstimony about the timing of their observation of
Damien Echols is now contradicted by affidavits from at least three persons (Jennifcr
Bearden, Heather Cliett Hollis, and Hiolly George Thorpe, Exhibits 54, 32, and 55).

289. The Hollingsworth testijmony was also problematic in that impeaching
evidence was not asked of them in suéch a way as to permit jurors to assess their
credibility. .

The FBI, and former FBI Agent John Douglas

290. The Federal Burean of investigaﬁon was involved in this matter in several
different ways. First, local law enforé;ement égencies submitted evidence to the FBI at
various points in the case for laborato;ry testing.

291. Also, FBI “profilers” w;:re asked to review the case. They concluded, after
the verdicts and in materials dissemiréated to some of the lawyers involved at the trial
level, that the evidence presented to the FBI would not likely have involved three teenage

killers, but rather another type of peréetrator.
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292. 'This view was e]aborat;:d upon by John Douglas, former FBI Unit Chief of
the Investigative Support Unit of the ;Naﬁonal Center for the Analysis of Violent Crime.
Mr. Douglas, who was one of the de\éelopers of criminal investigative analysis,-which
some have shorthanded as ‘proﬁling’i reviewed this case while m contact with counsel for
Damien Echols (Exhibit 60, Douglas %CV; Exhibit 61, Douglas report).

293. Co-defendant Damien E:ichols' has offered (see Echols Motion for a New
Trial Under A.C.A. §16-112-201 et si:eq. at p.86) Douglas’ conclusions, which are that the
killings involved one perpetrator, fan?'u'liar with the victims and the geography of Robin
Hood Woods, who had a history of viiolence, and who was not a teenager (Exhibit 61).

294, Petitioner Baldwin undérstands that in the context of the re_view of scientific

- evidence, and the totality of the facts known about a crime, opinions of an experienced

criminal investigator may be segregaéed from observations of a highly experienced FBI
Agent, who, like Douglas, has rcvievée‘d hundreds of cases.

295. Even if the Court were fto disregard the opinions of who the perpetrator is
likely to be, Douglas’ knowledge of cé:riminalistics, and connection with the investigative
process, is useful in that he, applyingza knowledge of crime scene investigation
techniques and forensic sciences, gen?era]ly agrees with the view that the scientific

evidence presented does not support tfhe theory presented and argued by the State.
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VII. MATERIALS PRODUCED BY JURORS, AND ACQUIRED BY
PETITIONER THRQUGH AN INSPECTION OF THE STATE’S
PHYSICAL EVIDENCE AFTER HIS TRIAL, TOGETHER WITH
RECENTLY DISCOVERED JUROR NOTES AND JUROR
INTERVIEWS, ESTABLISH THAT THE JURY IN PETITIONER’S
CASE WAS EXPOSE]) TO AND RELIED UPON EXTRA-JUDICIAL
EVIDENCE THAT VIOLATED PETITIONER’S FIFTH, SIXTH
AND FOURTEENTH AMENDMENT RIGHTS, AS WELL AS HIS
RIGHT TO A FAIR 'I'RIAL UNDER THE CONSTITUTION OF THE
STATE OF ARKAN SAS.
Introduction
296. Among the items of evidence impounded by State authorities, and
available for review with other physical evidence in the care and custody of the West
Mempbhis Police Department and Arkansas State Crime Laboratory, were the original
poster-sized notes filled out by the ju"ry foreman and used by jurors during the course of
their deliberations. The notes reflect the evidence considered in Petitioner’s case. Some
of the wntmg on the posters as they emst today has been redacted, and blacked out. The
writing that was redacted concerns ev_xdence that was highly publicized but never
presented to the jurors in court (Exhiﬁit 62, copies of juror poster-sized notes in State
evidence). ‘
297. The contents of the original jury room notes were copied by one of the
jurors in the case while the jury was s:itill empaneled, and those notes make clear that

among the matters written out by the Jury foreman, considered by the jury, and written in

the case outline used by the jury as e‘f&idence of guilt, was the statement of Jessie
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Misskelley, Petitioner’s former co-dc{?fendant, whose case had been severed from that of
Petitioner and Damien Echols becausfe of Misskelley’s cross-inculpatory statements to

police. The redacted jury notes in thé case of Petitioner’s co-defendant Damien Echols

 read: “Jessie Misskelley Test[imonyj Led to arrest”. As to Petitioner, the pertinent entry

read: J. Misk. Statefment] (Exhibit 63, copies of juror notes, filed under seal).

298. Jurors interviewed in ﬂte aftermath of the defense’s recent discovery of
these poster-sized notes confirmed thexr use during the course of jury deliberations, and
confirm how they were prepared. These notes ewdence only some of the many items of
extra-judicial evidence specifically d1§cussed by jurors.

299. The Jessie Misskelley ‘%estimony’ or ‘statement’ referred to was a statement
generally described as follows by the §Supreme Court of Arkansas in Misskelley v. State,
323 Ark. 449; 915 S.W. 2d 702 (l99é) in a supplemental opinion on denial of rehearing:

On June 3, 1993, the crime having remained unsolved, Detective
Sergeant Mike Allen songht the appellant out for questioning. The
appellant was not considered a suspect, but it was thought he might
have knowledge about Damien Echols who was a suspect. Detective
Allen located the appellant and brought him back to the station,
arriving at approxnmatcly 10:00 a.m. Later in this opinion we will
address in detail the cir¢umstances surrounding the appellant’s
interrogation. For now; it is sufficient to say that the appellant was
questioned off and on over a period from 10 a.m. until 2:30 p.m. At
2:44 p.m., and again at 5:00 p.m., he gave statements to police in
which he confcssed his mvolvement in the murders. Both statements
were tape-recorded. ‘

Misskelley v. State, 323 Ark. 449 at 459-460.
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306. The statement admittedf at trial against Misskelley, which was the subject of
extensive newspaper coverage, in part because Misskelley’s trial preceded Petitioner’s, .
included a series of admissions by Mjis'skelley staﬁng that he had been contacted by
Petitioner, and agreed to go with Petijﬁoner and co-defendant Damien Echols to Robin _
Hood Woods. There, Petitioner and iEchols had allegedly called out to the victims who
came to the creek and were severely !;eaten. Misskelley said that two of the boys were
raped and forced to perform oral se:i.;E Later, Misskelley is characterized by the Supreme
Court as having added certain detailsgabout the sexual molestation (Exhibit 64, press
articles). .

301. Several newspaper arti(:iles published prior to the commencement of
Petitioner’s trial characterize the statéments. For example, one article from the Arkansas

Democrat-Gazette (accompanied by éhotographs) recounted various events in the

~ chronology of the Misskelley trial ‘at%a glance’ and stated that on January 27, 1994:

Prosecutors play Misskelley’s taped police statement, in which he
admits his and his co-défendants’ satanic cult involvement. He
describes their stalkingand capture of the three West Mempbhis boys,
and the sexual assaults, mutilations, and beatings of the children. He
also said one boy strangled.

302. This same article detai]é:d testimony, including that of a witness (Victoria,

aka Vicki, Hutcheson) who claimed tb have been a close friend of Misskelley’s, and

" contended that she had witnessed Petitioner and co-defendant engaging in some devil
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worshiping rituals. Hutcheson has, sijnce the triél, admitted under oath and elsewhere that

this testimony was false. The eviden%;e establishes that Hutcheson’s testimony was false

in several important respects. She negver witnessed any incidents of devil worshiping.
303. The Jonesboro Sun on Ii"riday, January 28, 1994 had one fjront page

headline entitled: “Misskelley Cauglfnt Boy”; the subtitle was “Confession Played in

' Coﬁrt”. The article detailed the .repot:fter’s summary of the testimony of State pathologist

Fraﬁk Peretti, together with the I\'ﬁsslfkel]ey ‘confession’. Many other articles were
published in local papers, including tl;e Commercial Appeal, as well as the previously
mentioned Arkansas Demomt—Gazeéte and Jonesboro Sun. There was ﬁn’ther_coverage-
of these matters on television. ‘

304. All of this explains why the trial court stated when it began jury selection in

i

Petitioner’s case on February 22, 199;4: “This is one of those cases where there’s been a
great deal of media attention to it, an& it’s evident here today that there will be a great
deal more.” (Reporters Transcript of Jury selection, RT at 3.) While the couft
periodically admonished jurors not to consider news coverage, the jurors acknowledged
their contact with the media coveragc;;. Juror 1 stated she had heard ‘an awful lot” about
the case through the Jonesboro Sun, and the Arkansas Democrat. - She had read articles on
a daily basis, and watched television é)n Channels 7 and 8 (RT of jury selection, at 35, 49-

50). Based on her review of the medi;a coverage, she was of the general opinion that
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Petitioner and his co-defendant were %guilty, though her opinion was not ‘totally fixed’
(RT, jury selection, at 52). _

305. Juror 2 had also receive%d information from both the print media and
télevision, describing the cases, one of which had been_ publicized ‘a great deal’ (RT, jury
selection, 223, 245). :

'306. Juror 3 had heard aboulé the case through co-v'vorkeré, but also had _read '
coverage (RT, jury selection at 292). '

307. The jury foreman, Juroai‘ 4, had read the papers, and stated thaf the paper
‘assumes they’re guilty’ (RT, jury sel,éjection, at 292). The foreperson was aware of
coverage of the Misskelley case, and ihad watched some television coverage (RT, jury
selection, at 308-316). :

308. .Turor 5 had reviewed the Jonesboro Sun, and had read “all about’ the case.
She had leaned towards guilt, and ha&ii also apparently received information from ‘a law
enforcement officer who said that he Zfelt like it was a pretty well open and shut case....’
(RT, jury selection at 337-340.) :

309. Juror 6 read about the case in newspapers, had seen television coverage, and
had talked to others about it (RT, _;ury sélection at 358).

310. Juror 7 stated that she ciocsn’t actually read papers, but she had heard about

it ‘from the beginning’. She modiﬁcé her answer about papers to indicate that she didn’t
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read them “very much’ (RT, jury sele%ction at 367-380).

311.  Juror 8 got his informaéion from the Jonesboro Sun, and from persons
known to him (RT, jury selection ét Eé57~367).

312. Jﬁor 9 did not indicate% @tailed media knowledge of the case, but Juror 10
did, noting that the general opinion Was that ‘everybody thinks they’re guilty’ (RT, jury
selection at 569-510). - .

313. Juror 11 had heard abolixt the case from the television, but claimed little

detailed knowledge, though Juror 12 fstated that she was aware of the case from

newspaper and television accounts (RT at 510-528, as to Jurors 10 to 12).

314. Since the uncovering oi‘ the poster-sized deliberation charts which had been
in the State’s custody since the compiletion of the proceedings, Petitioner has received
further information about the jﬁry deiiberations. The foreperson prepared the poster-sized
charts, and wrote down the wsskelléy statement not only because he was aware of it, but
because he thought that the jurors sh(_;uld consider it as corroborating evidence of guilt. |

| 315. Petitioner’s investigatoii' located Juror 7 who has a well kept, undisturbed,
set of trial notes, in which she duplic;ated, verbatim, the poster-sized notes made by the
jury foreman - and she was clear that% the items on the poster-sized chart were vigwed as
playing a part in the case. '

316. Juror 6 remembered thése large poster-sized sheets as well, and how they
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were used in the course of the deliberation process to write down the evidence as it-

* applied to each of the defendants.

317. Other jurors in the case%also remembered this deliberation process.

3i8. Misskelle)_"s alleged adimissions, the interviews of Misskelley, the contents
of his two tape-recorded statements, 1ihe testimony and evidencé about his statements
from his own trial were not part of thé evidence against Petitioner, and had not beén
intended to be evidence against him -gthe Misskelley statements formed the reason that
Misskelley was granted a separate tnél, in which his statement played a critical
incriminating role. :

319. Petitioner was tried by a jury that violated admonishments and directives ,
from the court (several of the jurors lifkeiy underplayed knowledge of the case, including
the jury foreman) and considered inaémissible, extra-judicial evidence in violation of
State and Federal Constitutional princi‘;iples, including the Fifth, Sixth and Fourteenth

Amendments. Also, Petitioner was tmed by a jury presented with little corroborated

* evidence about Petitioner’s involvement in the case other than: his association with co-

defendant Damien Echols and his alléged statement to Michael Carson. The jury’s
review of the Misskelley statement séaled Petitioner’s fate, in part becanse it served as
silent corroboration for the jurors, hawiiing played no ‘official’, judicially approved, part in

the proceedings.
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320. Further, as demonsttateid above, much of Misékelley’s ‘confession’ was
false, including his statements about I;’etitioner’s involvement 1n the crimes charged.

321. Fortunately, the State’siimpounding of the ji:rors’ posters, which were, as
previously alleged, redacted to excisci the Misskelley statements, demonstrate part of the
basis for the allegations that Pctitione::r’s trial was unconstitutionally tainted in violation of
the Fifth, Sixth, and _Fourteentli Amexfl'dnients. The redaction of the jury posters,
according to Juror 7's verbatim notes,? mﬁst have occurred after the verdicts were
rendered. The posters themselves repfresent an adﬁssion by whoever redacted them that
the Misskelley statement was out of bounds, and should have played no part in
Petitioner’s case.

322. The jury foreman, Juroé 4, has admitted, in several different contexis, that
he introduced the subject of the Misslicelley statement into the deliberations. This
admission was made to an attorney w;rking with co-defendant Echols during post
conviction interviews. It was also maéle to a television news reporter for KARK, Little
Rock, Arkansas, who had contact wnh the foreman and his Wife_ in April, 2005 in
Jonesboro. While the foreman declin;id to be interviewed on camera, he talked to the
reporter who has since been intervievs%ed’by defense personnel. The foreman told the
reporter that the Misskelley statementé had been discussed by the jury, and that it had been

in the news, and that he did not see a i)roblem in discussing it. The foreman allegedly also
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discussed the matter of his discussioxii of the Misskelley statement during jury |
deliberations with other pérsons, whé»se éﬂidavits Petitioner is seeking.

323, The foreman’s injectioxii of the Misskelley statement into the jury room; the
evidence of the statement contained in juror notes; the corroborating post conviction
statements of some jurors, all point tm a trial process that was seriously tainted by a jury
whose members did not follow the tr!ial court’s admonishments and orders. In addition,
the juror posters and mdmdual notes submitted to the Court by Petitioner as exhibits
alone demonstrate that the jurors, mo]udmg the jury foreman, did not accurately respond
to the trial court’s inquiries abput theE integrity of the trial-an issue that was of concern to
Petitioner’s trial counsel and to coun%;el for co-defendant Echols. The evidence is clear
from the record.

324. The jurors returned thei;' initial guilty verdicts on March 18, 1994. (RT
2634-35) The jurors were then indiviidua]ly polled, and each juror, as identified by
number, affirmed his or her verdict. (RT 2635- 37)

325. 'I'he following mormng, ina sessmn closed to the public, the jurors were
polléd by name, and each again aiﬁn;ned his or her verdict. (RT 2641-43) The Court then
asked the jurors several questions and obtained responsive answers, as follows:

The Court: Can you give me your assurances that at least to

this point in thig case that there has been no

contacts from outside the family, media, or
anyone else that would in any way influence
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Jurors:

The Court:

Jurors:

The Court;

Jurors:

your findings?
Yes.

Are each of you Esatisﬁed and can you give me
your personal assurance that you have only
considered the évidence that was introduced in
court by proper court procedure?

Yes, {

Okay. Do any of you feel that there has been
anything whatsdever that in any way affected
your ability to déal strictly with the evidence
that was produc?d in court?

(RT 2643-44) (emphasis added)

326. Immediately afterwardsf, when the jury had left the courtroom and during a

hearing in chambers, the Court annoximced that upon arrival at the courthouse that

morning, defense counsel had reportéjd an incident involving a possible death threat to

one of the jurors’ relatives. (RT 26441) Speciﬁéaﬂy, the Court stated, counsel for
]

defendant Echols had described recefpt of information mdlcatmg that the daughter of the

jury foreman had received a death thxifeat purportedly connected with defendant Echols,

and that such threat had been shared durmg deliberations with the other jurors. (RT

2644-45) In response, the Court obsekved that it had made the general inquiries quoted

above in order to allay any concern about improper outside contacts, said that it was

I o00os28:

ADDO00527



v B

satisfied with those responses, and e)j;(pr_essed its reluctance to ask any further questions
about matters involving the delibe_ratiions. (RT 2645)

327. Petitioner’s counsel geiflerally complained that the inquiries conducted by
the Court had been inadequate. Peﬁtfioner"s counsel also noted that at the morning
conference concerning improper Jury' contacts, the parties had also discussed threats that
had reportedly been made to another 5ijuror during the trial. Specifically, counsel
described his receipt of information ifpdicating tﬁat juror J.D. had received threatening |

{
phone calls after being selected for tlie jury; that the Ms. D. had reported the incidents to
the Court; that the Court had advisedg Ms. D. to put a trap on her phone; and that none of
the information relating to Ms. D. had previouély been communicated fo defense counsel.
(RT 2648-49) .

328. In response, the Court Egave its account of its exchanges with juror D. The
Court affirmed that during the trial, Ms D. had informed the._Court about having received
an “unidentified abusive phone call;"é that the Court had inquired whether the incident
would affect Ms. D.; that she had resfbonded it would not; that tﬁe Court told Ms. D. a trap
could be placed on her phone and M$ D. declined the offer; that the Court had urged Ms.

i
D. to report any further incidents; an\ﬂ that Court believed the incident had merely '
involved a crank call that, in fact, had not affected Ms. D. (RT 2649-50)

329. Inthe wake of the abo{?e discussions, defendant Baldwin;s counsel noted
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that during thé moring conference, (he defense had sought further on the record inquiry
by the Court concerning the alleged ifmprc_)per contacts with the foreman’s daughter and
Ms. D. and concemning any juror disu%ussions relating to those contacts. (RT 2651)
Counsel for both defendants thereaﬂ%r reiterated a request to make further such inquires
with the foreman, and the Court agre%pd to do so on é limited basis. (RT 2651-52)

330. The jury foreman then pntered chambers. Responding to the Court’s initial

question, the foreman stated that no éne in his family had ever “directly” received a threat

]

that could be attributable to the defexidants or anyone associated with them. (RT 2654)
He assured the court that even the in(%lirect suggestion of a threat had not affected his
ability to be a fair minded juror. (RT 2655) The foreman further stated that he had

discussed the incident during a ten seicond conversation with other jurors in the jury room

about two weeks earlier, before delib%sraﬁom had begun; that it had not been discussed

during deliberations; and that it had rilot affected the foreman’s decision. (RT 2655-56)
The colloquy with the foreman conclfpded with the following exchange:

The Court: Did it have — and you didn’t even discuss it in
your deliberatiops?

[Foreman:} I think if I thigk if anybody would be interested, the
~ only thing that as discussed during deliberations was
only facts in evidence that was delivered to us and
nothing else.  :

(RT 2656) (emphasis added)
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331. The evidence is that Petitioner and his co-defendant Echols were tried by a

- jury that was, in retrospect, lawless uh its approach to the case, and unwilling, as a group,

" to adhere to the trial court’s instmctiéms and admonishments, and unwilling to truthfully

1

inform the trial court of its actions. Tfhe foreperson can be focused upon as clearly

i
unwilling to adhere to Court orders, and as having trumped the trial court’s inquiry, and
the concerns of defense couhsel, By n:ﬁsleading the trial court as to what actually occurred
during deliberations. |

332. Petitioner and his co-défendant were deprived of their right to trial by jury

within the meaning of the Fifth, SixtH, and Fourteenth Amendments, and under the jury

. §
trial right preserved in the Arkansas Constitution.
VIII. JESSIE MISSKELLE;Y’S STATEMENTS TO POLICE ARE PART
OF THE EVIDENCEIN THIS CASE WHICH CAN NOW BE
DEMONSTRATED TO BE UNRELIABLE AND UNTRUTHFUL
IN VIEW OF THE CURRENT STATE OF THE SCIENTIFIC

EVIDENCE, GIVEN 'POST—CONVICTION EVIDENCE TESTING
AND REVIEW. i

333. The Arkansas Supreme% Court described the Jessie Misskelley statements as
follows, noting that it was setting out% “... the substance of the statements in such a way as
to reveal with clarity the appellant’s éMisskelley’s] description éf the crime....”
Misskelley v. State, 323 Ark. 449 at 5559-560:

In the early morning hdéurs of May 5, 1993, the appellant

received a phone call fiom Jason Baldwin. Baldwin asked the
appellant to accompau){ him and Damien Echols to the Robin
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Hood area. The appell;hnt agreed to go. They went to the area,
which has a creek, and!were in the creek when the victims rode
up on their bicycles. Baldwin and Echols called to the boys who
came to the creek. The boys were severely beaten by Baldwin
and Echols. At least two of the boys were raped and forced to
perform oral sex on Baldwin and Echols. According to appellant,
he was merely an obsetver.

While these events were taking place, Michael Moore tried to
escape and began running. The appellant chased him down and
returned him to Baldwin and Echols. The appellant also stated
that Baldwin had used p knife to cut the boys in the facial area and
that the Byers boy wasicut on his penis. Echols used a large stick
to hit one of the boys. All three boys had their clothes taken off
and were tied up. :

According to the appellant, he ran away from the scene at some
point after the boys wete tied up. He did observe that the Byers
boy was dead when heileft. Sometime after the appellant arrived
home, Baldwin called him saying, “We done it” and “What are we
going to do if somebody saw us.” Echols could be heard in the
background. The appejlant was asked about his involvement in

a cult. He said he had been involved for about three months. The
participants would typically meet in the woods. They engaged in
orgies and, as an initiation rite, killing and eating dogs. He noted
that at one cult meeting, he saw a picture that Echols had taken of
the three boys. He stated that Echols had been watching the boys.

The appellant was asked to describe what Baldwin and Echols were
wearing on the day of the murders. Baldwin was wearing blue jeans,
black lace-up boots and a T-shirt with a rendering of a skull and the
name of the group Methllica on it. Echols was wearing black pants,
boots, and a black T—shéirt.

The appellant initially stated that the events took place at about 9:00
a.m. on May 5. Later 1#1 the statement, he changed that time to 12:00
noon. He admitted that his time periods might not be exactly right.
He explained the presepce of the young boys by saying that they had
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skipped school that day
The first tape-recordedl statement concluded at 3:18 p.m. At
-approximately 5:00 p.m. another statement was recorded. This time,
the appellant said he, Fchols and Baldwin had come to the Robin
Hood area between 5:00 and 6:00 p.m. Upon prompting by the
officer, he changed tha} to 7:00 or 8:00 p.m. He finally settled
on saying that his group arrived at 6:00 p.m. while the victims
- arrived near dark, He \:vent into further detail about the sexual

molestation of the victlhns At least one of the boys had been
held by the head and ears while being accosted. Both the Byers
boy and the Branch. boy had been raped. All the boys he said,
were tied up with brow!n Tope.

Misskelley v. State, 323 Ark. 449, 559-561.

334. The only narrative deséription of the crime of which Petitioner was
convicted that came from a self-desciibed percipient witness was the description given by
Jessie Misskelley. While Petitioner Was not “officially” convicted as the result.of
Misskelley’s statement, as demonstrzited above, itis clear that the jury in this case
considered it, and did so based on a djombination of news coverage, community rumors
passed from one person to another, aild juror exchanges about their understanding of the
Misskelley statemenfs and of the eviéience at the Misskelley trial. Since A.C.A. §16-112-
201(a) and §16-112-208(e) set forth iraxying tests for the establishment of the right to
relief via new scientific evidence, tha Misskelley statement presents an 1mportant factual

question in relation to Petitioner’s clanm of actual innocence, since a court reviewing

newly discovered scientific ewdence; establishing innocence (or the scientific predicate
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for the claim of actual innocence) re\éiews the scientific contributions “... in light of the
evidence as a whole....” (A.C.A. §16§-1 12-201(a)(1) apd 2).)

335. Adopting the Supreme ECourt’s'formulaﬁon of Misskelley’s ‘description of
the crime’ since the issue here is not io demonstrate the unreliability of the Misskelley
statements based on the police technifques used, but rather its unreliability based on the
scientific evidence now available, thd key elements of the statements admitted are as |

follows: t

a. The victims werf severely beaten by two persons;
b. Two of the V10t1ms were raped and forced to perform oral sex;

c. It was Chris Byé rs and Steve Branch who had been raped;

i
i

d. One of the victims was cut on his penis, and the others were cut in

their facial areas;

e. The boys had thelr clothes taken off and were tied up with brown
rope; !
336. New scientific cvidencé:, and cun-e;nt reliable scientists’ reviews of the
physical evidence, mechanism of mjury and cause of death expertise disclose the
following:

a. None of the boyis was cut on his penis, and the one boy whose

genital area wasidescribed as “mutilated” suffered a ‘degloving”
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injury inconsistént with the use of a knife, and consistgnt with the
kind of deglovixég injury caused by animal predation;

b. A nﬁmber of thc observed injuries are postmortem injurieé;

c. There is no DNiA or pathology evidence congistent with rape, or
forced oral sex, land what foreign DNA there is that was identified
on the penis of éne of the victims does not match. any of the
defendants. Aldfne, that foreign DNA does not constitute evidence
of forced sex. !

d. None of the injq?ries observed on the boys is consistent with rape or
forced oral sex;

e The victims wer%e tied up through the use of shoe laces;

f. There is no trace or other evidence consistent with the use of a
brown rope to tlB up the victims. This is a significant fact, since
anyone ob_servilég the tying up of the victims would have viewed
both the removqfl of shoelaces from shoes, and their subséquen_t use.

337. In addition, there is extin'nsic evidence undermining the accuracy and
reliability of the Misskelley statemeqft that bears on Petitioner’s claim of innocence.

While Petitioner had known Misskeliey in the sixth grade, by the time of these crimes,

Petitioner did not socialize with Miss;kelley, and co-defendant Damien Echols actively

I
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disliked and avoided MSskeHey. g

338. Petitioner’s introductio_fn to Jessie Misskelley occurred on a playground
1

when Petitioner and Misskelley had been in the sixth grade. Misskelley had tried to beat
Petitioner up, and Petitioner ran ﬁon;h Misskelley. While their relationship became more

1

civil, Jessie Misskelley was not one of Petitioner’s friends even when the two did
socialize. By 1993, Petitioner and M!iisskelley saw ox;e another on occasion, but they did
not spend any time together. As Petiitioner’s neighbor Sammy Dwyer indicates, he had
never seen petitioner and Misskelley;together (Dwyer affidavit, Exhibit 46). Jennifer

Bearden also never saw either Damig¢n Echols or Petitioner associate with Misskelley,

even when they were in the same vicjnity (Bearden affidavit, Exhibit 54 at p.3).

339. There were, and are, m? witnesses to link Misskelley, Petitioner and Damien
Echols together in the months before;;, or in the month after the killings at issue preceding
Petitioner’s arrest. And while Misskiclley, as was true of a number of young persons in
West Memphis and Marion, went to ?places like the West Memphis skating rink (where -
Echols and Petitioner might be foundj together froﬁx time to time), Misskelley was known
to socialize with persons other than I?etitioner and Damien Echols. He was also known to
have publically taken positions adveii‘sarial to Echols, blaming Echols, even before his
interrogation in this case, for the theét of a pool ball that Misskelley himself had
committed (J enni_fe;' Bemden-aﬁdav%t, Exhibit 54, at p.3).
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340. In addition, there is exlriinsic evidence, in the form of witness statements,
demonstrating that both Petitioner and Damien Echols were home, and on the phone with
identified girls who were their conten;porarics, on the night of May 5, 1993. This fact
makes Misskelley’s contention th_at tHe three of them were in Robin Hood Woods .
participating in an assault on the threé victims a highly dubious claim.

341. The claim is rendered e'ilen more dubious when the actual content of

Misskelley’s statement is examined. ;Most particularly, the statement becomes unreliable

when examined under the principal pz;radigm, and model, of law enforcement
interrogation, the ‘Reid metho&’ desiéned by John Reid and Fred Inbau. Mr. Reid and
Professor Inbau were later joined by j oseph Buckley in the publication of what, near the -
- time of these crimes, was the authoritiaﬁve book on law enforcement interrogation

techniques, Criminal Interrogation afigd Confessions. This book was sufficiently

significant that it was one of the sour(f:e materials relied on by the U.S. Supreme Courtin

Miranda v. Arizona, 384 U.S. 436(1?66) to describe the law enforcement methods that
the Court examined. Id. at 448-449. ’I'he United States Supreme Court made specific

reference to Inbau and Reid, Criminagl Interrogation and Confessions (1962) as well as its

predecessor volumes. “The authors and their associates are officers of the Chicago Police

Scientific Crime Detection Laboratory and have had extensive experience in writing,

lecturing and speaking to law enforcément authorities over a 20-year period. They say
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that the techniques portrayed in their fmanual reflect their experiences and are the most
effective psychological stratagems to éemploy during interrogations.” Id. at 448-9, fn.9.

Since the decision in Miranda, the ‘R%eid Method’ of interrogation has been taught to

. numerous police officers. It provide§ a specific methodology and provides that after the

use of specified strategies and manipéllations to obtain an admission, the interrogators
should obtain a speciﬁc; record of thegdefendant’s admissions, as was the case here.

342. Miranda itself descn'bé%s some of the strategies set out for law enforcement
interrogations, which are described a% orchestrated meetings between a suspect, witness,
or person of interest and law enforcelénent officers. A number of techniques are outlined
for use by police, several of which w%are used by Detective Gitchell, and his colleagues in
the course of the Misskelley interrogz%)tion. .

343. Atthe time of the litiga%ﬁon in this case, the existing version of the Reid
training materials, and most police tralnmg materials, including those used in Arkansas,
were based on Inbau, Reid, and Bucl%ley’s Criminal Interrogation and Confessions, 3d
ed. The model used was a multi—stepi process, beginning with confrontation, which allows
the i_nterrogators to “run” the interrog%ation. The interrogators are taught (after
confronting the suspect and telling hi.im that he is involved in the crime) to develop a
theme with the suspect, including poé:sibly blaming someone else (Inbau and Reid,

beginning at p.79). This permits the _iinterrogators to handle any denials by the suspect,
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overcoming objections to why the acéusation is wrong, and present the scenario as the
interrogators close in on an unequivoénal admission of guilt by giving the suspect an
‘alternative question’, making it clcax‘é to the suspect that the evidence points to his
in_volvement, but telling the suspect tl;at the interrogator was now searching for the
appropriate alternative explanation fofir_what happened. It is at that point, after getting a
detaile;d description of the offense tha't the interrogator is told to reduce it to a written,
typed, or electronically-recorded fom;. Part of the reason for this is that recording at this
point in the interrogation presents and preserves the ultimate admission. From a court’s
&iewpoint, however, it prevents the ceurt, and parties to a criminal case litigation, from
knowing how the admission was obtaé‘ined.

344. At the time of the trial (pf this case, the court and jury heard from Dr.
Richard Ofshe (specifically in the Mig?ske]ley case) about the interrogation process.
However, in 1993, there had not been' as much research into the obtaining of false
confessions as there has been since the application of DNA technoiogy to criminal cases
that have resulted in conviction. See,:; generally, Drizin and Leo, The Problem of False
Confessions in the Post-bNA Wofld, 82 North Carolina Law Review, 891 (2004); Cohen,
The Wrong Men: America’s Epidemi%: of Wrongful Death Row Convictions (2003). See

also Leo, Police Interrogation and Aéneﬁcan Justice (2008).

345, Petitioner acknowledgeis that the Supreme Court of Arkansas found, on

]
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direct appeal of Misskelley’s case, and notwithstanding evidence offered by the defense

that Misskelley’s was a false confessizbn, there was sufficient evidence to support
Misskelley’s conviction. :

346. As has been demonstratfed in the litigation of cases since the development of
DNA technology, and since its rqgula;' application in post-conviction litigation, there have
been hmnerous cases of convictions u%pheld by courts notwithstanding later proof that the
accused was erroneously convicted. $ee, generally, Scheck, Neufeld and Dwyer, Actual
Innocence: Five Days to Execution aflld Other Dispatches ﬁ'om the Wr;mgly Convicted
(2000); Gross, Jacoby, et al., Exonertiitions in the United States, 1989 through 2003, 95
Joumal of Criminal Law and Crinlintlilogy, 523 (2005).

347. Partofthe problem in I\iﬂisskelley’s case is that, regrettably, Misskelley’s
lawyer, Dan Stidham, was handling téle defense of his first homicide case. He engaged a
psychologist to assist him who had credentnal problems, and whose workup of Mlsskelley
was inadequate. Additional ev1dence| has been assembled by Misskelley’s post-
conviction lawyers, which demonstrates that Misskelley was clearly psychologlcally
dxsabled and functioned at a level of zmlld ‘mental retardation - and thus ﬁmctloned
psychologically and cognitively at a more impaired level than 98 percent of the
population. It is precisely persons at fthjs-level of impairment, as demonstrated in relevant

literature, who are most prone to beirig coerced into a false statement and/or conviction
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by the interrogation techniques used Ipy law enforcement officers.
348. Misskelley’s confessim; did not “officially” enter into Petitioner’s trial -
though thé evidence set forth here dejnonstrates that Petitioner’s jury based its conviction
of Petitioner in significant part on thd belief that Misskelley had confessed, that the
confession was valid and legally'ob;aléﬁled, and that this was evidence corroborating
- Petitioner’s guilt.

349. The problem was that hfdisskelley’s “confession” was erroneous in its
entirety, which Misskelley’s defense :was unable to explain in a methodical way to the
Misskelley jury. The key ingredientegz the uses of a knife to cut the victims; the sexual
assault of two of the victims; the tymg up of the victims with a rope; the time of the |
killings (which he kept changing); thé: involvement of Petitioner and Echols and
Misskelley himself Weré all mistakeré confessions and admissions by Misskelley.

350. Since the statutes relcv'fant to the post-conviction review of Petitioner’s case-
require the Court to look at the totaligfy of the evidence, Petitioner understands that the
Court will likély review Misskelley’é statements in addition to all other relevant evidence.

Misskelley’s statements, however, are now demonstrably false.
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IX. AS ALLEGED ABOVE, PETITIONER HAS MOVED FOR -
ADDITIONAL TESTING, INCLUDING DNA, FIBER,
FINGERPRINT, AND ANIMAL HAIR TESTING, THAT MAY NOT
BE FINISHED BY THE TIME THE COURT PROCEEDS WITH
THE HEARING ON THIS MATTER, WHICH DEPRIVES
PETITIONER OF Hlb RIGHTS UNDER §16-112-201.

351. At the beginning of t]]lS  Petition, Petitioner offered his analysis of the state
of the law as it applies here. He pom?ed out that he availed himself of the opportunity to
seek relief by filing a Petition under ACA §16-112-201, and in doing so, Petitioner

complied with A.C.A. §16-112-208. |

352. Aspreviously alleged, fn April, 2008, Petitioner reiterated his November
20, 2002 motion ins_ofar as tt sought t;b reach fiber and hair evidence. .

353, Petitioner has submitteéu to the Court evidence specific to fibers. See
Exhibits 2 and 3. As this Petition wa$ being completed, Peﬁtioner received additional
supporting evidence in the form of an; affidavit and scientific references.

354, Among the exhibits sp;iporting this Pe_titionv is the affidavit of Dr. Joy
Halverson (Exhibit 65). Dr. Ha]verscén is a Doctor of Veterinary Medicine, who has
received post-doctoral training, and a?post-doctoral degree (Exhibit 66, Dr. Joy Halverson
CV). |

355. Asreflected in her afﬁciavit, Dr. Halverson has qualified to testify about the
* identification of animal hairs in the cc%mtext of criminal cases. Among the hai;s that were

transmitted for review by Bode Techlilology, Inc. is hair that was labeled animal hair by
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~ the Arkansas State Crime Laboratory%, and some additional hair that was identified as
animal hair by analysts at Bode Techjnology.

356. Dr. Halverson points out in her affidavit that current DNA technologies
allow the identification of mammal ahd other species from hair. She notes that there is a
data base maintained by the governmfbnt of the United States which allows easy
comparison of unknown DNA to knolwn profiles. Specifically, the identification of
species is ﬁndcrtaken by developing é profile for the unknown hair’s mitochondrial
cytochrome B gene, and comparing It to known profiles developed focusing on that gene.
See, generally, Tobe and Linacre, A ]leulti-Plex Assay to Identify 18 European Mammal
~ Species from Mixtures Using the Mteji)chondrial Cytochrome B Gene, 29 Electrophoresis
340 (2008) (Exhibit 67). This is one of several works relied upon for the purpose at issue.
See also Bellis e? al., 4 Molecular. szmetic Approach for Forensic Animal Species
Identification, 134 Forensic Science international 99 (2003).

357. Dr. Halverson’s infomifation demonstrates that Petitioner has informed this
Court on scientific developments thaft have occurred since the trial of this case that could
demonstrate the reliability of Peﬁﬁorier’s allegations as rooted in currently accepted
science. Petitioner still has pending bjefore the Court a2 motion for release of hair and fiber
evidence. Dr. Halverson’s affidavit a:nd supporting information indicate that DNA testing

of animal hairs would establish the sﬁecies of animals whose hairs were found near the
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crime scene and which may have been involved in the predation on the victims as

described above.

358. In addition, as reference-d earlier in this Petition, Max Houck, formerly a
criminalist with the Medical Examin(far’s Office in Tarrant County, Texas, and later a
physical scientist with the Federal Blilreau of Investigation, who served as Chairman of
‘the Scientific Working Gfoup for Mziterials Analysis, has submitted an affidavit stating:
that it is not possible to attribute to tlée record of this case an adequate foundation for the
S_tate’s testimony about fibers. (Exhili)its 2, 3, 4, Houck materials, including Houck
affidavit, Exhibit 4, at pp. 7-9). The (izlocumentaﬁon prepared by the Arkansas State Crime
Laboratory at the time this case was tiried did not reflect a basis for the expert opinions
about the fiber evidence—a critical prgoblem because of the use of the fibers as a basis of
confirming the identification of Peﬁt%oner and co-defendant Echols as having been
involved in the crimes. In the absenc%c of further testing, and production of scientifically
and professionally adequate documeéltation, it is not possible, on the current record, to
deem the testimony about fiber evidénce as reliable, valid, relevant, and thus properly
admitted under the Fifth, Sixth, and ii'*‘ourteenth Amendments, and under the Arkansas

Conétitution, Article 2.

. 000544

ADDO00543



4
\;_ s

“ | w

X. EVENIFTHE COURET DENIES PETITIONER PERM[SSION
TO FURTHER EXAMINE AND TEST HAIR AND FIBER
EVIDENCE, THE SCIENTIFIC OPINIONS AND EVIDENCE
CURRENTLY IN THE RECORD UNDERMINE THE BASES FOR
THE CONVICTIONS AND DEMONSTRATE THE INADEQUACY
OF THE ORIGINAL EXPERT EVIDENCE ON HAIR AND FIBERS
359. Inits case in chief and in rebuttal to the defense (and to the only expert
called by the Petitioner), the State intitoduced evidence of hair and fiber examinations,
and of ‘similarities’ in consistency axid appearance between fibers found at the scene (on
the victims’ clothing) and fibers fromj two items of evidence - one a shirt found in
Damien Echols’ home (not one of Ecihols’ garments) and the other a woman’s red
bathrobe found in Peﬁﬁoner’s fa:mly home. (RT at 1468-1474, case in chief). On
rebuttal, after the testimony of defensie fiber expert Charles Linch, Arkansas State Crime
Laboratory criminalist Lisa Sakevicilfns testified that the questioned threads and those
from the ‘known’ items including thé red bathrobe taken from Petitioner’s family house
were the same (RT at 2382-83). Ms. iSakevicius noted that she had done additional graphs
based on the use of technologies avaiglable at the Crime Laboratory prior to testifying in
rebuttal. This testimony was then secionded by that of John Kilbourn from the Alabama
Department of Forensic Science. (RT at 2399).
360. Neither Ms. Sakevicus gnor Mr. Kilbourn were asked to elaborate on hair

and fiber issues, thus neither the Stat§ nor the defense presented to the jury evidence that

(as has been established during post-é::onvicﬁon evidence review ang testing) there was

1
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unknown hair, including animal hair, gfound at the crime sceﬁe - and that at least one
human hair was found in one of the li%gatures used to bind the victims. (The reference here
is to the hair found in one of the ligatiues that bound Michael Moore, which is discussed
above).

361. Because mitchondrial l?beA testing was not available at the time of trial, the
discovery of this hair evidence at the ztimelof trial would not likely have been as
significant as it is today. Nonethclessé had the defense been attentive to the various
scientific evidence issues present in t!ilis case, and obtained all»of the State’s laboratory
related bench notes, the significance of the hair in the ligature would have been evident.
As alleged above, and demonstrated m the supporting ebeiﬁ, this hair is consistent in its
mitochondrial DNA with the hair of Terry Hobbs, step-father of Steve Branch. The hair
evidence at issue is exculpatory. ,

362. The fiber evidence, by tizonu'ast, was used by the State to provide

- .circumstantial evidence identifying Péetitioner and his co-defendant Damien Echols as the
petpetrators. But the fiber evidence pé‘esented was without proper foundation, and the
methodology used by the State’s crimiinalists to prepare the fibers for examination and to
actually examine them were neither afccepted in the relevant scientific community, nor

reliable nor valid. Equally signiﬁcantéwas the absence of adequate documentation in the

» State’s files and records that the wo'rlé, testified to was done on the fibers that were the

+
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subject of the testimony. (Houck aﬁidawt at pp. 5-9, Exhibit 3)

363. While the defense did (i)ffer some contrary testimony through Mr. Linch, he
had not reviewed the State’s documeéltation, or all of the materials prepared by Ms.
Sakevicius for her rebuttal testimony;,

364. As the Court reviews tbe totality of the-evidence in this case, the fiber
evidence may need to be addressed, and for the reasons stated, in the absence c.>f a
demonstrably correct application of éi,ccepted forensic science principles and methods to
tile fiber examination and comparisoi], the expert testimony offered by the State at trial
should be disregarded as scientiﬁcallgy unreliable and invalid. This state of affairs can be
further addressed by subjecting the ﬁzbcr evidence to currently accepted methods of
testing and analysis. Robertson and (g'irieve, eds., Fi orensic Examination of Fibres (2d ed.,
1999); Stefan et al., Capillary ElectrfbphoreﬁsMass Spectrometry for the Forensic |
Analysis of Dyes Extracted from Fibézrs, February, 2006, Proceedings of the American
Academy of Forensic Sciences.

EXHIBITS IN SUPPé)RT OF THIS PETITION/MOTION AND
PETITIONER’S RULE 37 PETITION INCORPORATED BY
REFERENCE ;

365. The Exhibits that Petitijoner is submitting to support this Petition and

Motion, as well as his Rule 37 Petiti'ém, all of which are incorporated by reference into

this Petition, are, in numerical order::
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11

12

13

14

15

16

17

18

19

v

i
1
H

Affidavit of Charles Jason Bal%iwin

Letter from Max Houck |

Affidavit of Max Houck

Houck CV |

Order for DNA Testing 6/2/04%

First Amended Order for DNA Testing 2/23/05

Bode STR Forensic Data Casq Report 12/30/05

Bode Mitochondrial Forensic DNA Case Report 12/30/05

Bode STR Forensic DNA Casp Report 1/2/07

Bode Supplemental Forensic ¢ase Report 1/25/07

State’s Reply to Echols’ 2™ Di\}A Testing Status Report

Bode STR Forensic DNA Casgb Report 9/27/07

Bode Supplemental Mitochonéirial Forensic Case Report 9/27/07
Serological Research Institute§ 3™ Analytical Report (5/11/07) |
Serological Research Instltutei 5% Analyﬁcél Report (no date)
Tom Fedor’s CV i
Dr. Ophoven affidavit '
Dr. Ophoven CV

Dr. Spitz CV
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20  Dr. Spitz letter report (1 1/27/0%6)

21 Dr. Spitz letter report (10/ 12/0§7)
22 Dr.HaddixCV |

23  Dr. Haddix Interim Report (103/22/0_7) and Supplemental Report (5/6/08)
- 24 Dr. Tabor letter report and afﬁfdavit

25  Dr. Tabor CV E

26  Dr. Souviron report ‘ :

27  Dr. Souviron CV ‘

28  Goudge Commission’s Home %Page and Wi’gncsses

29  Dr. Wood CV !

30 Philipsbom 6/12/07 Letter to iant Davis

31  Philipsborn 12/27/07 Letter td Brent Davis

32  Heather Cliett / Heather Dawxi Hollis affidavit

33 Shaun Ryan Clark Declaratim; .

34  Joyce Cureton affidavit |

35  Sue Weaver affidavit

36  Patty Burcham affidavit

37  Daniel Biddle affidavit

38  Jason Duncan affidavit
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40

41

42

43

45

46

47

a8

49

50

51

52

53

54

55

56

57

Xavier Redus affidavit
Leonard Haskins affidavit
Montavious Gordon affidavit '
Danny Williams affidavit
Sally Ware affidavit
Amy Mathis affidavit
Crystal Hale Duncan afﬁdavit:é
Joseph Samuel Dwyer afﬁdawt
Mapquest Maps
Larry Matthew Baldwin afﬁd.{;vit

Matthew Baldwin interview i

Angela Gail Grinnell police iriterview

Angela Gail Grinnell afﬁdavitg
Dennis Dent police interview 1
Jennifer Bearden police intervfiiew
JeMer Bearden affidavit |
Holly George Thorpe afﬁdaviik
Donna Medford affidavit |
Domini Teer police interviewzrepon

H
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59
60

61
62

63
64
65

66

67

68

69

70.
71.

Domini Teer affidavit

- Arkansas Times article

Johh Douglas CV

John Douglas Report

Coples of poster sized juror x'lotes in State ev1dence

Copies of juror notes and afffdawts FILED UNDER SEAL
Press articles prior to and dutmg trial

Dr. Joy Halverson affxdavnt

Dr. Joy Halverson CV

Article, A Multi-Plex As.s'ay to Identifyy 18 European Mammal Species from

Mixtures Using the Mztochondrzal Cytochrome B Gene, 29 Electrophorems 340
(2008) '

Tom Quinn Declaration

Ann Tate Affidavit

- May 23, 2008 Bode report on Terry Hobbs hau'

Sharon Nelson affidavit |
| CONCLUSION

366. For the reasons stated éhere, Petitioner is entitled to relief based on evidence

that establishes his actual innocencéi, or based on the contention that the scientific

predicate for the claims made could;inot have been previously discovered through the

exercise of due diligence and that the facts underlying the claims made here, given the
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proof produced, and viewed in light d:f the evidence as a whole, would be sufficient to
establish by clear and convincing evi(iience that no reasonable fact-finder would find the
* Petitioner gﬁilty of the underlying oﬁ.?ense within the meaning of A.CA. §16-112-201(a).
: !

In addition, Petitioner submits that thb DNA test results incorporated into this Petition and

stated in the supporting exhibits, wheh considered with all other evidence in the case
. regardless of whether the evidence was introduced at trial, establishes by compelling
evidence that a new trial would resulli in an acquittal within the meaning of A.C.A. §16-
112-208. In addition, Petitioner allegfes under the pertinent Federal tests, including those
summarized in House v. Bell, supra, ihat he has tendered evidence of his innocence
and is entitled to relief under the F ed%am] tests as well.

| Respecﬁlly Submitted,

J. Blake Hendrix, Esq.
John T. Philipsborn, Esq.

Dated: May28 . 2008 ﬂ/

J. Bl Hen

Dated: May 2, 2008 é

T. Philipsborn
rneys for Jason Baldwin
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VERIFICATION BY ATTORNEY

I, John T. Philipsborn, am onef of the lawyers of and for Petitioner Charles Jason
Baldwin in this matter. The factual ailegattons contained in this Petition are true and
correct to the best of my knowledge énd belief. Ihave signed a verification because
Petitioner is not in the position to ver,lfy all allegations in this matter, particularly insofar
as this Petition depends on a]legatlons made on the basis of consultation with experts, and
other persons, with whom Petitioner has not personally met and conferred.

I declare under pe_&alty of per_;ury that the foregoing is true and correct.

Executed this 2( & dayof M @0"“5 bt San Francisco, California.

f. Philipsborn

Attofipey for Jason Baldwin
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1

R_Qi OF OF SERVICE

I, Steven Gray, declare: i

That T am over the age of 18, employed in the County of San Francisco, Cahfomla, and

not a party to the within action; my busmess address is 507 Polk Street, Suite 350, San

Francisco, California 94102.

On today’s date, I served the W1thm document entitled:

Petition for Writ of Habeas C;T'p

Seq. And Motion for Néw Tri

us under Arkansas Code Annotated 16-112-201 ¢
under 16-112-208(e)(1)

(x) By Federal Express at San Francisco, California, addressed as set forth below,
Q) By elcctromca]ly transmitting a I;rue copy thereof

() By serving a true copy by facsuiule

The Honorable David Burnett
Circuit Judge

Courthouse Annex

511 South Union Street, Suite 424
Jonesboro, Arkansas 72403

Charles J. Baldwin
ADC #103335

2501 State Farm Road
Tucker, AR 72168

Michael Burt
600 Townsend Street, Suite 329E
San Francisco, CA 94103

Jeff Rosensweig
Law Offices
300 Spring Street, Suite 310

Little Rock, Arkansas 72201

Blake Hendrix
Law Offices

. 308 South Louisiana Street ’ ,

Little Rock, AR 72201

David Raupp

Kent Holt

Brent Gasper

Deputy Attorneys General

Office of Arkansas Attorney General

323 Center Street, Suite 200
Little Rock, Arkansas 72201

Brent Davis

Prosecuting Attorney

Second Judicial Circuit of Arkansas
1021 S. Main Street

Jonesboro, AR 72401

Dennis P. Riordan

Don M. Horgan

523 Octavia Street

San Francisco, CA 94102

Deborah R. Sallings

Cauley Bowman Carney & Williams
35715 Sample Road

Roland, AR 72135

1 declare under penalty of p perjury under the Iaws of the State of California that the

foregoing is true and corregt.

Executed this2 % day ofMay, 2008,

Franciscp; California.

Signed:

even Gray
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