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AMMMM
State of —_ )

County of )) 88-

Before the undersigned Né)ta‘ry Public, duly qualified and acting in and for said
county and state, appeared Dr, Janice Ophoven, to me well known to be the affiant herein,
who stated the following under ogth-:

“l. I, Janice Jean Opho;ren, am a physician licensed in the State of Minnesota,

My offices are cum%ntly in Minnesota,

2. I have been asked b)jr John Philipsborn, an attorney in the State of
California, to provide this affidavit in connection with a case identified to
me under the name Svate v, £chols. My understanding is that this case is
currently in post-con:viction review hearings, and that this affidavit will be

.submitted to one or more courts by Mr. Philipsborn on behalf of his client

who has been identiﬁed to me as Jason Baldwin, | have been informed that
Mr. Ba!dwip_ was coﬁvicted of the murders of James Michael Moore,
Steven Branch, and CEEristopher Byers in West Memphis, Tennessce, Iam
further informed that Fhese killings were reported to have occurred in May
of 1993,

3. Mr, _Phih'ps_bom asked'me to review materials pertinent to the Sraze .

Echols case, and to provide Some analysis and opinion as the result of my
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review of the materials,

Mr. Philipsbomn’s office sent me the follow ing material: a typewritten post-
mortem examinatio{n report under the name Stcvg Edward Br-anch, ME-330-
93, idéntifying Dr. #’rank J. Peretti, Associate Medical Examiner, as the
pathologist of x-'ecord, and setting forth a post-mortem examination report.
The rept;rt is on what Tunderstand to be a standard form of the Arkansas
State Crime Laborafory Medical Examiner Division.

I alsp received, in afsimilar format, a post-mortem cxamination report for
Christopher Mark Byers under No. M E-331-93,

L also received a similar report under the name Jat;xes Michael Moore in
case ME-329.93,

In addition, Mr., Phifipsborn seat me disks of what were identified to xﬁe as
case photographs peﬁnent to Statev. Echols, et al., and to the deaths of
James Michael Moqrzc, Steven Branch, and Christopher Byers. The
photographs included autopsy photographs consi;tent with the case
numbers set forth abc}we. at least as these were identified in some of the
photographs. I have relied on couﬁsel for the accuracy of my understanding
that the photographs ]:)rovided to me are all connected with Staze v, Echols,
etal, aﬁd tothe quesi:ions asked of me by counsel, -

In addition, I received two transcr_ipts of the testimony of Dr, Frank Peretti

identified tome ina létter dated November 7, 2006, as follows. One
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transcript, covering Pages 1002 through 1140 wag identified to me as 3
transcript of Dr. Peretti's testimony in State v. Echols ang Baldwin. The
second transcript was identified to me ag the testimony of Dr. Perettj in
State v, Misskelley, covering pages 812 through 855, I wag informed by
counsel that Stare v, Misskelley involved the same killings, and autopsy
reports, descrxbed above - namely the killings of James Michael Moore,
Steven Branch, and Christopher Byers,
Under separaie cover, I was also provided with a document entitled
“Narrative Report”,; and identified as authored by Dr. Richard Souviron,
Chief Odon tologist with the Miami-Dade Medical Examiner’s Office.
While I am generally aware, based on statements made to me by counsel],
that other forensic pathologists have been involved in the revie-w of this
m-atter, I have not be:cn provided with anyreports other than those listed
here, |
In my consultation w:ith Mr. Philipsborn, I was asked to address the

following three subjects: First, whether the post-mortem examination

forensic pathologists in 1993, and at the present time in 2008.

Second, was Dr. Peretti’s testimony in both the Echols/Baldwin trial, and in
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14.

15,

16.

17.

the Misskelley trial,;gi\;en according to the standards of practice applicable
to a pathologist preéenting testimony about the mechanisms of injury and
cause(s) of death to'a child under 12 years of age in a cn'minal trial in 1993,
and also at pre;smt xn 2008.

Finally, I was asked: by Mr. Philipsborn to provide recommendations of
further information that I would like to see in order to better evaluate and
analyze the issues pxéesented in this case.

In forulating my answers to these questions, I have depended on my
background, training, and experience as a currently licensed medical doctor
who graduated from the University of Minnesota School of Medicine in
1971, and who unden;took a residency in Pediafrics at the University of
Minnesota, and a residency in Anatomic Pathology in the Department of
Laboratory Medicine:’ and Pathology at the University of Minnesota between
1975 and 1979. Duriﬁg that time, I received specialty training in pediatric
pathology.

Between the years 1978 and 1979 [ received specialty training in pediatric
pathology at both the University of Minnesota and Minnesota Children’s
Medical Center., :

Thereafter, Icomplete:d a fellowship in forensic pathology at the Hennepin
County Medical Examéincr’s office in Minneapolis, Minnesota in 1980.

I'have been certified by the American Boar& of Pathology as of 1981. [ was
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22,

23.
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further certified by the American Board of Fo reasic Pathology as a forensic
pathologist in 198},

During the course 6f my professional career I have served in 2 number of
administrative capaicities in hospitals. As pertinent here, [ was the Deputy
Medical Examiner for Hennepin County, Minnesota, in Minneapolis,
Minnesota from Ma'y. 1989 into 1992,

I served as a forensic pathologist for Midwest Forensic Pathology, and as
Assistant Coroner fd.t the counties of Ano ka, Crow Wing, M ecker, Mille
Lacs and Wright in Minnesota, My employment in that capacftylasted
between January, 20(‘:)2 and November, 2003,

From May, 2003 to the present I have been a contract forensic pathologist at
the Minnesota Regional Coroner’s office, as well as an Assistant Coroner

and Medical Examiner for the counties of Houston, Carver, Chisago,

-Dakota, Fillmore, Goo dhue and Scott in Minnesota.

Since September of 2@03 to the present 1 have served as a forensic

pathologist, A ssistant Coroner and Medical Examiner at the St. Louis

- County Medical Examiner’s office as well.

Finally, since January of 1981 to the present, I have also been employed as
an independent consult-ant in pediatric forensic pathology,
Appended to this affidavit, | have set forth-my Cv which describes my

training, background, aijeas of interest, and professional appointments,
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In addition, I have;listcd my various presentations and abstracts, and
publications. '

Over a period of many years, I have consulted with physicians, law
enforcement agencies, medical and legal groups on the subjects of child
t;buse, suspected child alabuse, and child neglect.

I have been involvéd in the post-moﬁcm examination of numerous children
under the age of 12; and have on more than 500 occasions been asked to
consult on cases in which it was suspected either by law enforcement or
other govemmentalfagencies, orbya physician; or other reporting party,
that a child under tlic age of 12 had died as a result of abusc or other
criminal activity.

I have been involved in approximately 20 cases of deceased children under
the age of 8 who were suspected to have been sexually abused prior to, or in
connection with, their deaths.

I have qualified as an expert witness in the majority of U.S, states, and
many Federal jurisdictions,

During the course of my professional career, I have becémc familiar with
the standards applicajble to the investigation and review of infant and child
deaths. Iam aware that various agencies and organizations have published
standards conceming' the investigation of death, including the investigation

and review of unexpected infant and child deaths, and other similar*
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standards and prol_pco[s. Some of these have been published by the U.S.
Department of Justice. Others have been published by professional
organizations like the American Academy of Pediatrics. | am aware that the
Centers for Diseasfb Control have published materials pertinent to the
investigation of dea:'zth in infants, and thata nﬁmber of guidelines have been
published over the -ycars to address the diagnostic, necropsy, and
information shan'ng Processes involved in the death of infants, and of
children.

Uhave brought to thje attention of counsel in this case ongoing inquiries of
the Goudge Commiﬁion in Canada, which is investiga;ing the application
of forensic sciences to the investigation of causes of death in children The
Commission was foximed in part to address what have now been established
to have been errors c?ommittcd in the investigation of causes of death in
children, including a;t least one well publicized cage in which it had been
suspected that a child had been killed by a parent wielding a knife, and it
turned out, after furtl;er review and upon further investigation, that the child
bad died as a result o_f‘ having been attacked by a dog.

Tam providing this inform ation to the Court in part because it is necessary
to point out that in tht; absence of the application of accepted methods to the
post-mortem cxamination process, errors can be made even by relatively

experienced Medical Examiness énd forensic pathologists that resuit in the
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33.

34,

mistaken dcscriptic'an of causes of injury and death, particularly in children.
Based on me review of hundreds of cases involving deaths of children _
under the age of 12, I bdie;/e it correct to state that the assessment of
mechanisms of injury, and causes of death, in children under the age of 12
preseat special issues and problems that can be overlooked by even
experiénced fomm{c pathologists,

Observations concerning this case

Counsel provided me with a disk of photographs that included photographs

that I believe were taken during the course of the post-mortem examination

of the remains of ihc three victims in this case. Not all of these photographs _

are of good quality. ‘The photographs were sufficient for me to report to
counsel that it appeared to me thatsome of the injuries that appear on the
bodies of all three of the victims were cansed by one or more animals
chewing and clawin g the bodies.

I reviewed the photogmphs of Christopher Byers, whose remains were
missing the testes and tissues normally associated with the penis. It was my
view, subject to obtalmng further information, that the appeamnce of the
wounds in the gemta! area of this boy show i irregularity consistent with
txssuc being pulled oﬂ‘ after having been gnawed upon.

1 also saw, in the samé remaing (Christopher Byers), evidence of chewing,

biting, and likely clav):ing on the area of the inner thigh.
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[ reviewed photogr:aphs of the injury to the ear of Christopher Byers which
had been desaibed%during trial as likely havixig been injured during some
form of sexual attar;zk. Based on the appearance of the injuries, it appeared
to me that it. was m{are likely that the photographed injury to the ear had
been likely chewed and pulled upon by an animal rather than-a human
being.

I told counsel that in order to provide more informed opiniouns, I would need
additional data, inclhding tissue slides, and copies of any additional file
materials available ghmugh the Office of the Medical Examiner in the
Arkansas State Crin;:c Laboratory. I have informed counsel that the
notations in the post-mortem examination reports in specific areas are both
technically incorrect, and inappropriate. For example, as to Chrisiopher
Byers, there is an in;‘lication in the area of “pathologic diagnoses” of
“dilated anus”. This purported ‘diagnosis’ was used during the testimony of
Dr. Peretti to suggest that there were findings consistent with sexual abuse,
including the t‘mding of anal dilation. This finding is insufficient, standing

alone, to speciﬁcall)f suggest that the victims were in any way sexually

‘ penetrated, or abused, prior to their deaths.

The *finding’ in the Byers autopsy report that *all body organs showed
diffuse pallor’ is not a useful ‘finding®. It does not indicate that Christopher

Byers “bled out”, which was part of the implication during the course of the

000197

ADDO00196



N

38.

39.

trial testimony. While the body may have been remarked to have been pale,
the report also indiéates that there was ‘minimal posterior fixed lividity®,
which means that at the time of death there was enough blood in the body to
present livor, and t!x:us evidence the presence of blood.

In the case of Jameé Michael Moore, it appears from the photographs that
the foamy purge assocnated with him is consistent with dmwmug

However, because qf what can be described as an incomplete post-mortem

investigation of death, it is also possible that the other victims drowned as

well. The question of exactly how these young boys died cannot be
ascertained based oné the contents of the post-mortem examination reports
generated by the Arlv.;ansas State Crime Laboratory, in part because they do
not contain data nect_:;,ssary to establish a reliable and valid statement of
cause of death.

Similarly, the tesﬁmény by Dr. Frank Peretti submitted to me and

represented, as I describe above, as having been given both in State v.

Echols, et al., and in State v, Misskelley, contains errors that in my opinion

shou_ld have been corrected by Dr. Peretti while he was on the witness
stand. While any exp;erienced forensic pathologist understands that lawyers
in & criminal case ma}:', for strategic or other purposes, ask questions, or a
line of questions, to try to establish or undermine a point, it is generally

accepted that a forensic pathologist must provide testimony that is
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defensible under pr:.o fessional and scientific standards applicable to

patholo gists,

In this case, tcstim;ny was given that allowed the suggestion that the datg
available during thé post-mortem examinatiéns could support the view that
the victims were se)f(ual!y assaulted by having their ears held during a -
genital-onl cavity assault, and by being penctrated anally. But none of the
specific findings ess?cntial to forced oral or anal sex were present in this'
case, and as I have émvious!y indicated, the statement that a victim had a
“dilated anus” is itséif insufficient to establish sexual assault,

While there was some quaslification of the testimony given through the

_indication that no specific corroborating serological evidence was found in

the victims indicating 2 sexual assault, an experienced forensic pathologist
who had conducted p:ost-mortem examinations into the death of children
would know that specific artifacts and findings in the victims® oral cavity,
8s well as other ﬁndi:flgs elsewhere on thé body, are usually used to provide
corroboration for the ;;pinion that there is evidence consistent with a sexual
assault. There was no- explanation here of what has been described in
authoritative literature, and in documented cases involving sex abuse, ag the
indicia of a sexual assault in any of the three victims.

It has been reported to:me that recent DNA testing of the anal, penile, and

oral swabs of the victiins in this case did not yield any specific evidence

000132

ADDO00198



43.

44,

45,

v o o

consistent with sexual abuse, with the exception of what counsel has
described for me a.{ an indication of some unknown DNA present on the
penile swab associ;ted with one of the victims. A number of explanations |
could be provided l%or these recent' DNA test results, but, generally, they do
support the view'thét there is insufficient evidence to state with any degree
of confidence that there was a sexual assault that occurred here.

In addition, a close ?rcview of the photographic evidence indicates that the
pathologist failed to: detect, and explain, injuries that were clearly not
associated with bhu_:t force trauma, or with the use of a kaife, in the manner
suggested and s_tatcd. during the course of Dr. Peretti's testimony.

For example, the inj:uries to the face of Christopher Byers appear to be the
type that might be caused by a dog or a rodent in part because the small
punctate wounds are consistent, and have a pattern. Also, some of the flesh
has been pulled awafy from the body in a manner consistent with an animal
chewing and removi?ng flesh. A knife, or other cutting instrument, would
not cause punétaté pattern wounds nor the excision of tissue seen in many
of the inju_rics presclit here.

I have explained to o':ounsel that the tﬁning of the injuries was not exphined
in 2 methodical way. There are several classes of inj'un‘cs here, including
likely pre-mortem iniuries that show, in certain cases, shfficient evidence of

bleeding to have occ;mred while the victim’s heart was pumping. Other
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injuries occurred near death, as blood flow was diminishing, and still other

injuries after death. In 1993, a reasonably experienced pathologist working

on a case of suspected homicide would normally have carefully inventoried ,

the appearance and classification of each injury in part so as o perm_it an
explanation of the h;kely timing of the injury. In none of these reports was
that done, .

I have informed cou':nsel that in my view, the medical examination of causes
of iujur); and death in this case was generally inadequate. I is not possible,
in my view, to review the available photographs, and the post-mortem
examination reports,:and arrive at the opinions stated by Dr. Frank Peretti in
his testimony with a xf'easonable degree of medical certainty.

I recommended to counsel that additional information be obtained from the
Office of the Medical Examiner, Arkansas State Crime Laboratory,
including the obtaining of new tissue slides, and of any other gv'x‘lgnce that -
would shed light on what evidence the Medical Examiner had to establish
cause of death and méchanism of injury.

As previously indicaté‘.d,- I bave been told by Mr, Philipsborn tﬁat other’
pathologists have reviewed this matter, and I have not reviewed their
information or fmﬁngs, with the exception of having been provided a
“narrative report” identified as havin.g been produced by Dr. Richard

Souviron, Chief Odonio!ogist with the Miami-Dade Medical Examiner's
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office. That report-was sent to me by counsel in this case early in the year
2007 in response to: my suggestion that additional specialists who have
experience with various bite marks be consulted in the context of this case.
1 have explained to Mr. Philipsborn, and would testify if called by the
Court, that at this jﬂnctme Dr. Frank Peretti’s testmony did not, in my
opinion, provide scientifically defensible info rmation to the court and jury
in certain specific a;cas about which I am able to form opinions based on
what data was presented to me. This includes his testimony about what
evidence was consis:tent with a sexual assault on the one hand, as wel} as
what evidence was c-_onsistent with a pattern injury left by a tool such as a
knife,

1 do not have sufficient data available to me to statc with a reasoﬁable
degree of medical certainty whether the remains of the three boys had
wounds caused by dragging the bodies over sharp objects or had any
wounds caused by a l;mife. However, I do bélieve that a number of the
wounds that Dr. Pere:tti generally described as consistent with knife wounds
are neither described :_suffx'ciently in his autopky report to be knife wounds,
and, equally signiﬁca_mly', do not appear on photographs to be kﬁfe
wounds.

Some of the injuries t? the remains documented in the photographs do not

apj)car to be knife wounds atall, but, as I have explaingd, are injuries

ADDO00201



caused by a mechanism that left a pattern consistent with animal predation.

52.  Dr. Peretti did not make clear during the course of his testimony that the
identification of _caljxses of injury and death in children is considered to be
an area of specialty'.' which required at thé time of the autopsies in this case,
and certainly in 2008, knowledge of pertinent scientific standards, and
necessitated, wherever a forensic pathologist lacked the experience or

' tfaining, consultation with a fellow professionél with experience in
pediatric pathology or in the post-mortem examination of children.

53.  If called to testify in;court, I would provide truthful and accurate testimony’

about all the subjects that I have covered here.”
Further the affiant sayeth naught,

h
IN WITNESS WHEREOF, | hercunto set my hand this __Jlo = day of

ma_*& » 2008,
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( b | 3 DARLA ©. GzECH
' 2 Notary Publio 0‘}/\
4wy om ' Notary Public _ ‘

My commission expires: '/3) / 201
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