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this rule requests any person to come to or remain
at a police station, prosecuting attorney’s office
or other similar place, he shall take such steps as
are reasonable to make clear that there is no 1 XL
obligation to comply with such a reguest S8

SUppressed.

In Burks Y. 5
===%S V. State
2xate, 293 Ark. 374, 738 S.W.2d 399 (1287),
the isspe whether

The facts showed that a




4 the defendant as being with the suspect

he robbery.
“requested” that he

jdentifie ;
%) The police the

tore immediately before t

locate the defendant and
for guestioning. At trial, the defendant
¢ whether the officers complied with Rule

supreme Court held:

~rore is no testimony or cother evidence tl:tat the
apoellant was ever told by any of the officers that

he was free to leave at any time. In view of
ants uncontradicted testimony the he was never
wd, we conclude that the officers failed to

“with A.C.Cr.P 2.3. . . . Since the officers

mply with the positive duty prescribed by
and we find no justification for such non-

11

=

1

Qb
= =
p bl

ey

h,1f
r
o0

ance, we conclude that the custodial

ogation of the appellant was not voluntary and
tuted a seizure within the meaning of the Fourth
ent. . .

738 S.W.2d at 401.

Similarly, in Eiefer v. State, 297 Ark. 464, 762 S.W.2d
800 (1989), the Arkansas Supreme Court again held that there
. ation. 1In Eiefer, the defendant was accused
of tf? fape of his daughter. The authorities were called to
¢ Caughter's school and informed that the defendant‘’s
~22d he had raped her. The officer then called
¥aich the defendant s
?_e”dauL did. Qn appeal, the court had no
19 that there had been a violation, the
"[the officer) conceded he did not

10t haw
- dave to come to the office. "
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Jouing of the TRiSE

566 (1989) the S

fol
5.W.2d

go

had "no prob. -
::k-d if the ﬁffinltl
officer res

Another off
was at the station \rolu

none of the officers specif

the positive duty mmda.tod B}"
Addison, 765 S.W.2d at 570.

Clearly it is not sufficient for
the defendant to come or to inform h:
voluntarily, the officers must s
defendant that he is free to leave.' . o MH!M

Officer Mike Allen was reyantiﬁi_yﬁgm |
examination what, if any rights, h

fticer Allen clearly st

ri'!hh of the defe €
mltinnj_m;'



.
.

in fact, Officer

dant’s rights:
to advise the

gsary for him
he Defendant) had

y of the pefen
£ it was not nece
g rightﬂ gince he ‘t

mentioned an

Allen stated tha
hi
nt of any of
Additionally,
me in voluntarily f

no rights were

da
i or quastianing-

o
i discussed with

ified that

pective Ridge test
fficer Allen began the

pefendant when he and O

the
He further testified, on

jon of the pefendant.

interrogat
as to what rights were in fact

direct and cross-examination,
While he indicated that the Miranda rights were

discussed.
even at this late time

discussed, there was no discussion,
(the defendant had already been at the station for more than

one hour), of defendant’s rights under Rule 2.3.

Further more, given the defendant’s limited mental
capabilities, the officers were under an increased burden to
explicitl i i
_iE__JL_i and unequivocally explain to the defendant that he
did not have any duty to accompany them to the station

Clearly, the State did not offer any evidence

whatsoever that th

- e Defendant was informed that he had no

lgation to accom i
f Pany the police to the Police Department
°r questioning or that h
€ was free to leave any time h
e

vanted. It is ohui
bvious the offj
fficer .
fandated by Rule 2.3 breached the positive duty

On oty
ce it ig determinﬂd

th
“Ecmly at there has been a violation,

remainin : _
9 question ig whether the officers had

PAGE 24

“SHo¥



1f the officers had probable

est.
o for an arr
3 ect was asked to come

t at the time the susp
ure to give the Rule 2.3

srobable ca

cause for an arres
then the fail

to the gtation;
red. Eiefer ¥. state, 297 Ark. 464, 762

warnings are cu
Wy the state has made

go1 (1989).
Bach and every officer testified

2d 800 As to this issue,
S5.W. ’

it abundantly clear.
gnequivocally that the defendant was not a suspect when he

was taken to the station. In fact, one of the cfficers

testified that the officers had no probable cause for an
arrest at the time the defendant was picked up.

Once there has been a determination that there was a
viclation of Rule 2.3 (which has been clearly shown) and the
officers did not have probable cause for an arrest at the
time they picked up the defendant (which they clearly did
not), then the statement must be suppressed. In Foster v.
State, 285 Ark. 363, 687 S.W.2d 829 (1985), the Court held

that
at the defendant had beep detained in violation of Rule 2 3

state, 288
Ark. 407, 706 S.W.2d 363 {1985}, the Court, after

findip ] i
9 a viclation of Rule 2.3, suppressed all the physical

the stat i i i
lon ip Viclation of the rule
-

IV. viorarro
===3AlI0N OF DUE PROCES
ENmTo S BY No

THE ENTIRE INTERROGATION o CRDING

oo :
tig Undisputeg that

———p—

E
he defendant was interrogated for
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small pnrtiﬂn o
- However, only &

gth of time .

.n extended len
« recorded and

therefor reserved for

raevie tEl.. SE er
view by‘ thE‘ Cour l

2 fendant cO
by the defe N epizaths unfortunately,

t
s a complete record of what . ;
only a limited number o

wa
jes are not perfect.

human memor .
gsue of whether full recordation

Courts have addressed the i

is required. However, of those that have addressed the

issue, they have found that full recordation, when feasible,
is preferred.

In Stephen v. Alaska, 711 P.2d 1156 (Alaska 1986), the
Supreme Court of Alaska held that an unexecused failure to
electronically record a custodial interrogation conducted in
a place of detention viclates a suspect ‘s right to due
process. The Court went on to state, "We reach this

conclusion because we are convinced that recording, in such

ci i
Tcumstances, is now a reasonable and hecessary safeguard
L

. :
°sentlal to the adeguate Protection of the accused‘s right

a a 3 W 1] # ¥
gainst gelf incrimination and, ultimately, his right to
a

Stephen, 711 P.2d at 1158, The Court

gmph 1 :
Phasized that it was not tg curb dishone

fair triay . »

; sty, but thej
. r main
“BIn was the frailty of human memory

n The Court a
Oted that the police an -

d the public,

as well ag the a
ccus
from the rule. ed

The Court stated:

i benefi+
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todial lnteriggect only the

ing of cus
The recordlmgasure intended tzagta the public’s

r, a i o
Eﬁgﬁ:zd; a réocke zlzgfgitive law enforcement,

; in honest an olice
l"terest'lgividual interest of Fh“”ﬁ Er tactics.
and the lzruanully accused of lmpidplaw

OfflcerSin in many cases, will a the content and
A recording, ts, by confirming Aant
enforcement efforts, ion, when a defendan

ines 5 .
tﬁengzquEZIEZatimony or cla;mi £a$5e1¥nt:§; :;:e,
o i iclated.

i ional rights were V10
SGEZE;ESEi;nwill Eelp trial and appellant courts to
ascertain the truth.

stephan, 711 P.2d at 1161.
The Court was gquick to point out that if there is a

satisfactory reason for the failure to record, i.e., a power

failure or the accused refuses to be recorded, then the

statement will not be suppressed. However, absent

justification for the failure to record the entire

interrogation, no part of the interrogation can be admitted.
In the case of Florida v, Dupont, 6th Circuit, Pinellas

tounty, the trial court held that it was a violation of Due

; Process to admit the statement of the accused when neither

the 1 >
| € interrogation nor the confession was recorded
held; .

The court

+ Seeks justice,
view : I : its actions
is “ficonceivable that N a case of thig magnitude, it

o record wag
* + Had there bee nade of the




4 solely on human memory is

h an igssue base

e Ssuc :
eri?tluzrdY and dAHCEEE pe silent when the
not be
|||Thj_s Cﬂurt can
The Court added, uirement creates the

j rocess Ieqd
' et this due P . 48
. 1t is time that
ecter of death for th
ment be required to protect
r them - recorded statements."

t the defendant requests no

e defendant. -

i for others rights which
enforce
are protected fo
It is important to note tha
greater protection, in terms of recorded interrogations, than

are provided to police officers. The Arkansas Legislature

has previously enacted, at the urging of police officers,
A.C.A, section 14-52-301 et seq., a "Bill of Rights" for law

enforcement officers of Arkansas. This "Bill of Rights,"

provides, among other things, the following rights for officers:

(4) During the.inte:;ogation of the law enforcement
officer, ,questions will be posed by or through only
GEE (1) interrogator at a time,
(3) Any interrogation of a law enforcement i
; I : : officer in
ggggggtégnttylth ag :r.Estt.Lgation shall be for a reasonable
ime and shall allow for reasonabl i
the regt cidtes oW sonable periods for
fFlcdr personal necessities of such law enforcement
(6) No threat, ha :
made to any law e;?gig:;:ﬁtPrﬁ?%se, or reward shall be
investigation in order to ingucécsi Cansveiias
E;leitmns that‘the law enforcement zf?QSWEIlng g
Prg to refrain fronp answerin but ‘lcer‘has a3 Laget
I?Dsecut%ﬂn may be offered to ?rd o Suoh T TLaN
( ) Mli% s fnéuce such response.
Foanection with an inve-é?i_az%g % “licer in
—==11 dall ____________g._—_-_.__rl 3 . g_ii
ed ip adainst him or her g

At Choosing pregent . T i
Y or a member of the pcl?,zaw;:;:::mgzzttﬁa b
at is
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jnterrogations
deficient citizens who have

procedures that will be employed. ‘This, of ¢
Equal Protection argument in addition to th ¢
arqument. Under both EhetORitedNEts
Constitutions, every Lndifidllﬂl ;

‘absolutely no

¥ 4 }’
under the law. It is a mockery of

- J;J _'_—-I-

protections to the one class of ﬂi,t:i.:{mi

to the very people who need them most,
individuals. :

Here, the states witnesses stated

the interrogation the West Memphis Police I
not have the capability to vidaa tﬁg&ﬂ ﬁfhﬁ ;

0

have the capability to aud:l.a récar%--




at '.
entire interrod ; '*é.
ordation gheds 4

rec
interrogation P

officers and thal &

upon a request by the accused.
436 (1966). In addition, the .
ereated Rule 4.5 of the A-R*-
No law enforcement offic
arrested person if the p
manner that he does n g
that he wishes to consult
to any questioning. =
Detective Ridges’ notes cle
beginning of the 1:30 Pem.
starts to answer a question
nothing to do with thia. s
Shown a picture of one of

ecording to the notes ¢



vy don’t want e R "
e P R e
TEIE and continued on: Furthermore,

t he had allegedly

first,

defendant was F _ e
ignored this request
py Officer purham tha s
examination, the defendant refused to
. At
icer Durham, "he remained silent |
talk. - siades e
officer Durham became convinced that the defendant would ﬂi i
ad of ending the

the defendant whi

officers
after being informed
failed the polygraph
In the words of off

longer be interrogated by him. Inste
interrogation or even clarifying with
he was invoking his right to remain silent, he was "hai
off* to a new set of officers, and the interrogation
continued. Sk
The United States and Arkansas Supreme CME:E
made it clear that once a defendant request for the

questioning to cease, the interrogation mull"ls.'t_"l_'a_
only be restarted under limited aimumstn_';n:q::.‘
was not even a pause in the questioning. “-':l:n
20 Ark. App. 61 (1987), the Arkansas Gauv&é‘-h I

The renewed questioning after a su
his right to remain silent whie prpety
of the Miranda principle has be
United States Supreme Cou
U.S. 96 (1975), and the Ar
v. State, 289 Ark. 130, 70
cases, it was concluded th
Etntemunts returned afte
ecided to remain silen

to n o
hnnmn:zs ; Off questioning

To scrupulous.



questioning stop, whether by
to do with this,® or h? requ

Arkansas Code Annot

(a) Waiver of the riu
accepted only upon
clear and convineir
the juvenile, Ly
_ (1) The juvenile
implications of th

. (2) The juvenil
intelligently wishes

'S) Vi o Tl .
for the juvenile has a
decision to waive the

(b) The agreeme
custodian, or
SONIL only.is




i the
consulted WLFh
(3) That such Pgr:gntazsjuvenile's waiver of the

le in regar

gt - ile’ iver of
Lo S Earmining whether 8 IS0 Solintarily,
e i el was made - : Y
the Flgh§1§°e§§?;? the court ghalld?onflder all

oy lntiancgs of the waiver, anlutliq.an

CLfT?m;he juvenile’s physlcal, mental,

Bel venile and hisdpi¥:nt'

i i or guardian a i em
gu;r:;an, e uenges of the walverj
unag

d his parent,
3) Whether n
gu;réian, or cus of the alleged

delinquent act; 1 .
fd}qwhether the waiver of the right to counsel
was the result of any coercion, force, or

inducement; : g :
(5) Whether the juvenile and his parent,

guardian, custodian, or guardian ad litem had been
advised of the juvenile’s right to remain silent
and to the appointment of counsel.
(d) No waiver of the right to counsel shall be
accepted in any case in which the parent, guardian,
or custodian, has filed a petition against the
juvenile, initiated the filing of a petition
against the juvenile, or requested the removal of
the juvenile from the home.
(e) No waiver of the right to counsel shall be
accepted in any case where counsel was appointed
:ue to_the.llk?llhoﬂd of the juvenile’s commitment
(7) ALL vaivers of the Flant o5 Loulealighall

P e== O the ri to co i
writing and signed by ;EEHEEvEEi;eugzz higa e
bparent, guardian, or custodian.

The Defendant isg well aware of the recent Arkansas

otio r
Emtzg Whether the Ju

tood the consequer
the juvenile ar
todian were informed

S )
upreme Court opinion of Boyd v. State, 313 Ark. 171, 853
5.W.2d 76

3 (1993). However, the defendant respectfully
Tequest this court

to reconsider this i i

‘ ssue. First
foremost g

th i
@ Defendant points out that the defendant in Boyd

did net i As
i iy i
‘ alse any issue as to Equal Protection.
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is added protectian. BAs

ghts without th

onsidered a nguspect"

can waive thelr rl
g have never been <
e issue then becomes

The answer is gimpl

is there a rational
y that

juvenile

classification, th

for this gseparate treatment.

basis

there is no rational basls.

The law normally affords t
greater protection than those charge

hose charged with more serious
offenses to have d with
less serious offenses. For example, if no jail time is being

requested, a defendant can be tried without an attorney, even
if he desires one and cannot afford one. If one is charged

with a misdemeanor offense, one can be tried without a jury,

even if the defendant request one. However, as the

seriousness of the offense rises, so does the level of
protection afforded. It is illogical, and further there is no

rational basis to reduce the protections provided to an

individual as the riousne o e olifense an e
- se sness of th ff d th
erl i
ousness of the possible punishment escalates Such a
rule ig similar to intainin at a on c a.g
maintaining t rged with a
hat Person ch i
clasg "pn felo i erson
X ny has the right to remain silent, but a P
arged with gl i
- a class "y felnny does not have such a right
e the :
arly, th law under Boyd Creat I
1 ates two ¢ asses of

uw ] " tha

Unequa]
treatment of the two el
asses,

It- should
be p'DiI]ted
out that the g
tate has intrﬂd
uced
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the
jver of Miranda forms. In each case,
5 wWa

re of a parent. vet here, at a

geveral previou

r did obtain the signatu
t is charged with a much more serious

n attempt to obtain the

office
= when defendan

the officers failed to eve
This is true even though several

tim
offense,

signature of the parent.
officers testified that they were aware that the law required

the signature of a parent to effectuate a velic va s

This, coupled with the unjustifiable failure to obtain the
defendant’s father’s signature on the rights waiver form at
the same time they obtained the defendant’s father’s
permission on the polygraph release form, clearly

demonstrates the officers contempt for both the spirit and
the letter of the law. Further, one officer even testified
that he had been advised by the prosecuting attorney‘s office
tha%;i Was not necessary to obtain the pParent’s consent in
Serious cases. This tactic clearly increases the odds of a

Constitutional i
rights. Such a
course of conduct b
Y the

Prosecuting attorney*

Yoo

' i



court’s decision

For all o
request that the

suppressed.




