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THE DEFENDANT: Yes, sir.

THE COURT: Do you have any complaint or criticisem
that you want to tell me now about their services, their
advice or their treatmeﬁt of you in this case?

THE DEFENDANT: No, sir.

THE COURT: Are you completely satisfied?

THE DEPENDANT: Yes, sir.

THE COURT: Have they discussed with you your right
to testify?

THE DEFENDANT: VYes, sir.

THE COURT: Have they discussed with you all the
facts and circumstances of the case? <

THE DEFENDANT: Yes, sir.

THE COURT: Have you been truthful with them?

THE DEFENDANT: Yes, sir.

THE COURT: 1Is it your desire not to testify?

THE DEFENDANT: Yes, sir.

THE COURT: All right. Anything else?

MR. STIDHAM: Would you like us to make ocur motion
for a dfxecﬁed verdict back here or in open court or---

THE COURT: Do you have anything to add to your
origina1 motion for a directed verdict at this point?

MR. STIDHAM: ©Not really, your Honor. I just want
to be real careful---

MR. CROW: ~-There was a case recently where a quy
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gsaid, "I renew my motions," and the Court said that
wasn't encugh, and that scared us to death.

THE COURT: TI'm familiar with that case and that's
what I'm getting ready to say. Do you have any new
matter that you want to add to your original motion for a
directed verdict?

MR. STIDHAM: Just the same arguments that we made
nreviously.

THE COURT: TLet the record reflect that defensge
counsel has reannunciated and reaffirmed all of their
motions, all of their reasons and justifications for a
directed verdict, and the Court has considered those
motioné again at the close of the defendant's case and
the motion is denied.

MR. STIDHAM: T hope that's sufficient, your Honor.

THE COURT:. I don't know why it wouldn't be. There
isn't any point in your rehashing them. What I've done
is give you an opportunity to state any matter---

MR. STIDHAM: --We would like to very briefly say
that we.don't feel the State has met its burden of proof
on capital murder because of the intent required of Mr.
g;aé??;l@y. We don't think that has been established.

We would also state that we don't fcel the State has
met its burden with regard to accomplice liability.

We'd also submit the State hasn't met its burden
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with regard to first degree murder.

And again, we'd like you to consider all those
arguments that we made at the close of the State's
case-—-

THE COURT: --I think you made those at the close of
the State's case as well. I will reconsider them now,
and it will be the Court's finding that the State has
made a prima facie case as to Jessie Misskelley, Junior's
liability as an accomplice clearly.

There is testimony in the record from Mr. Misskelley
to the officers that he knew what they were going to do,
that they had talked about beating some boys up befiore
they ever went out there the day before. He went out
there and met with them, if his story is to be believed,
nd during the course of the attack on the first two boys,
one of them -- Moore, I believe -—‘ran. He ran him down,
retrieved him and brought him back and that to me is more
than enough conduct to implicate him in both capital
murder, first degree murder or any lesser degree in that
there is a transferred intent that he knew at the time he
retrieiéd the one boy that the other two were being
beaten; and that he aided and agreced to aid and assist in
that criminal enterprise that turned out to result in the
death of the three youngsters. And I think a jury could

easily conclude from that that he was guilty of capital,

5D
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first degrec, sccond degree. I don't know about
manslaughter. T hadn't thought about that yet, but we
will talk about that later.

MR. DAVIS: ‘Do you anticipate if we get through with
our rebuttal evidence by around noon or so that we will
go ahead and instruct, arque and do everything this
afternocn?

THE COURT: Yes.

MR. STIDHAM: Your Honor, are you satisfied with -~
I don't want to waive any motion for a directed verdict.
If the Court feels I need to go out and---

THE COURT: WNo. I think you've made your motion,
and I also would point out you made a long offer of proof
yesterday with regard to Doctor Ofshe, and I had made a
ruling that basically limited and restricted his
testimony to some degree and as it ended up he was able
to voice and view and articulate all of his opinions and
beliefs that I had originally instructed him not to, not
as a result of anything you did but it turned out that
way, 80 the record should reflect that those opinions
were given to the jury.

" MR. STIDHAM: Not all of his opinions.

THE COURT: All except the business about cult

activity, and you Aidn't attempt to ask him that. T

think I made a statement that some of the cult stuff was

213
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probably admissibie.

MR. STIDHAM: Doctor Ofshe was never allowed to tell
the jury of his opinion in regard to the involuntary
nature of the statement.

THE COURT: The main reason for that is he indicated
to the Court he had taken a Sseventy-five page statement
from Jessie Misskelley and that he was basing a great
deal of his opinion on that statement.

And the Court felt to allow him to do that would be
having him testify for mMr. Misskelley and that while he
can rtely upon hearsay data and information, it ig nét
normally reliable. It does have to be evidence thaé is
adduced during the trial.

It might have been a different ruling had Misskelley
elected to testify and testified to the effect that --
"The officers tricked me. They did this, they did that®
~-— and then Ofshe testified, it might have been a totally
different picture.

But to do what you wanted to do was going to allow
an expert to testify for the defendant, and I didn't
think that was appropriate.

Iithink in a narrow case where the real issue is the
truthfulness of a confession, that to allow experts to go
in and give their opinion that, "I don't believe it is

true,” invades the province of the jury.

Mo
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MR. STIDHAM: I respectfully disagree, your Honor.

I understand your ruling. Thank you.
{RETURN TO OPEN COURT.)

MR. STIDHAM: Your Honor, may I approach the bench?

THE COURT: Yegs.

(THE FOLLOWING DISCUSSION WAS HELD AT THE BENCH 0OUT
OF THE EEARING OF THE JURY.)

MR. STIDHAM: Your Honor, I think it kind of
confuses the jury when we rested back there and they
don't know what happened.

THE COURT: 1I'll tell them.

MR. STIDHAM: Okay.

{RETURN TO OPEN COURT,)

TIE COURT: Are we ready?

Alright, ladies and gentlemen, good morning, and
Court will be in session and for your information and
everyone else's information the defense has rested their
case. The Court's heard a motion and we're now ready to
proceed with rebuttal.

MR. DAVIS: Your Honor, the State would call Gary

-+ Gitchell.

MR. STIDHAM: Your Honor, may counsel approach the
bench again?
THE COURT: Yes.

(THE POLLOWING DISCUSSION WAS HELD AT THE BENCH OUT
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OF THE HEARIMG OF THE JURY.)

MR. ST

2]

DiAR:  Tour Donor, I want to point out to the
Court that Officer Gitchell was in the courtroom
7csterday during the testimony and I understand that he
watched scme of the testimony and---

THE COURT:; ~--I observed him in the courtroom during
gome of Doctor Ofshe's testimony. I don't know about him
being here prior to that.

MR. STIDHAM: Ve would submit that's a viclation of

THE COURT: e is a -- he is a rebuttal witness. He
had been relceased from the Rule by the Court and by
agreement with both parties and, therefore, I'm going to
allow him to testify.

{RETURYN TO OPEN COURT.)

+

GARY GITCHELL

having been previously sworn to tell the truth, the whole
truth, and nothing bur the truth, then zestified further as
follows:

REDIRECT EXAMINATION
BY~MR. FOGLEMAN:
Q. For -the rezord you are Inspector Gitchell who previously
testified in this case?
A, Yeg, s8ir, I am.

Q. Inspector Gitchell, I believe that you were in the

AU
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courtroom yesterday during some of Mr. Ofshe's testimony. Is
that correct?

a, Yes, sir.

Q. Mr. Ofshe testified that the fact that this incident
naprened at night was not mentioned until page eighteen when
Detective Ridge said, "The night you were in these woods.®

Was the fact that this happened at night mentiocned prior to
page eightecen of the transcript?

A. Yes, sir. ﬁr. Ofshe's remark was incorrect insomuch as
on page twelve of the transcript Jessie states, "Well, after
all this stuff happened that anight."” That's the first time
that night is mentioned by Jessie himself. %

Q. lright. Had you -- had you or Detective Ridge mentioned
night pribr to that?

A, No, sir.

Q. Mr. Ofshe also testified in regards to the follow~up date
that nowhere in the record 4id4 Jessie say seven or eight until
You mention scven or eight. wWhere did you get seven or eight?
A. I -~ I derived that from -- there again, back on page
twelve of the transcript, Jessie states, "Then they called me
at.nine ofclock that night."

Q. Um-hum.

A, And then you refer to page twenty-four of that same
transcript and then there's a mention of, "How long after you

got home you received the phone call?"

S H2
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And Jessie responds, "An hour.”
So that's where T deducted the -~ the time frame.
Q. Okay. 1Yow, would you refer to page three of the

transcripe?

Q. Where the transcript shows that Detective Ridge said,
"Nine o'clock in the morning.” Mr. Ofshe testified that
Jessie said -~ that Jessie 3aid that, not Detective Ridge and
that the transcript is wrong. Who said that?
A, Detective Ridge is the person that gaid, "Nine o'clock in
the morning.” And I even have a -- the tape which shows that
Detective Ridge zaid that.
Q. Would you play that porcion of the tape?
A, {COMPLIES. )

{TAPE BBING PLAYZD FOR JURY AT THIS TIME.)
BY MR. DAVIS:
Q. And who Jjust saii, "¥ine o'clock in the morning."?
A. That's Detective 2idge that said that.
Q. Alright. If you would, Inspector Gitchell, describe for
the jury the room that this interview took place in.

A.= The room which we used to interview Jessie in was

- Detective Lieutcnant Hester's -- she's a female police officer

at the police department. Her room is probably the nicest
room tha* we have in the detective division. She has pictures

of her children, colorings that they've done in school saying,'
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probably the most relaxed atmosphere that we have in the
police department.

Q. Alrighz, aad 4describe for the jury the -- the atmosphere
duringy the interviows themselves, both on tape and off tape.
A, Well, during that time, we were probably nervous, but the
atmeosphere it3clf was a very laid back and subdued nature.

Q. During cither interview on tape -- off -- first
interview, ollow-up interview, was any pressurc or
intimidation uged hy ecither yourself or Detective Ridge?

A, No, sir, nonc whatsaever. We Xnew this case due td the
type of coverage in had received that whomever would be:picked
up, we would have to use -- we would have to talk with this
person and use ({he utmost care and treat them truly with kid
gloves as 1if we wera télkiag with one of our own children.

Q. And was there anything in -- in either of the tape
recoried portions that indicate anything on the defendant's
part that you ohscrved or heard that would indicate a lack of
pressure or intimidation?

A. Yes, sir. On the sccond tapne that I did with Jessie
Misskallef there are threc places in there which he's yawning,
and--~- '

Q. He's yawning?

A. Yes, sir. He's -- you can hear him going (DEMONSTRATING)

==~ just yawning. So therc's not any pressure there.

RICRY
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lright, znd veu can hcar this on the tape?
Yes, sir, you can.

Did yeu or Detective Ridge cver feed any information to

Did you or Detective Ridge---
MELOZROW: 1711 object to leading, your Honor.
TUZ COUE7D; Avoid leading.,
A2, 2R0%: Thank you.
MR. TFOSTIEMAMY:
What if any manipulations did you or Detective Ridge do
the defendantc? | g
Hone whatsooever.

Would you vver try o get a person to confess to a crime

that they did nst sammic?

BY

Absolutely not.

- TOOLEMAY: I Jon't have any farther guestions.

. STIDHAM:  Your Tonor, could we have a noment,

THE COURT: Ycz.

MR; STIDHAM: T need to review the transcript right
quick.

HR. POCLEMAN: Your Honor, I do have one more
Juestion.

MR. FOGLEMAN:
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.

Q. In regard zn State's Exhibit One Oh Pive, that's --
excuse me -- T thia zhat's the photograph -- 97 the series of
photographs that were shown to2 the defondant?

“r .o -
A.. [ o RS

Q. “Wren the <defendant identiflied which boy had been sexually

mutilated, 3id you or Detective 2W.dge use ANy suggestion to
suggest who he should pick?

A. Uo, sir, not vhatsoever. He picked out this young man
right here -- the Ayers &Loy. (INDIZATING.) e mentions
Michael Moore simply because in the caption, Michael Moore
comes underncarh this plature and that's why Detective Ridge
read the caption underneath to straighten that out. He ‘did

pick the right Yoy who was castrated.

0

. Alright. ‘%hen this -- when he identified ~- as far as
wﬁen the -- when he identificd who was castrated, where was
the picture?
A, The pictturc was 3itting on the des'.
Q. Alrigh+t, it was
A. VYes, sir.
Q. Alrighty and was anybody pointing to any of the pictures?
A.: No, qirg not at all.

.o MR, TOGLEMAN: T don't have any further questions.

RECROSS EXAMIMATION

BY MR. S5TIDTIAM:

Q. Inspector Sitchell, this statement wasn't videotaped, was

PARY
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it?

A, Mo, sir, 4+ gnants

Q. And you didn'+t «a%e nores during the first statement, did
you?

a. Mo, sl

Q, Ad -~ MUt you didn't taka natesg prior to the tape

recorder <ominy on 30 you really 4don't know cxactly what

estions were 235™2A AnA what - estiong were answered, do vou?
qu _

A, Just fram vacqllection.
Q. 52 if we had g videotape we'd know for sure, wouldn't we?
A, Yes, sir.

Q. AT an oarliecr hearing on January thirtecenth in Marton T
asked you ahoaut -- 3oinT on to the second tape -- and
immediately wou're “clling Tessic, "¥You +0ld me carlier it was
seven oSr eight.®

A. Tes, sir, T reeall.

Q. And T ashed you, "Hhen 4iA4 Yo tal% to him ahour that?"
and your raspanse yas, vou di41't romember.

A, My first response, if you'll lonk in the transcript, was,

"1 believe it was 4duriny +he very first taping.” Ts that not

Q.  Detective Gitchell, what page is that on?
A, Uh -- one forty-six is what page was shown.
Q. T believe your response, Detective Gitchell, was that you

weren't suro.

AHB
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A. Uh -- I did make that response later, but my first
response was, "I believe it was during the first tape," and

then subsequently after several more questions from you, I

told you, "I really wasn't sure." But I first do -- do recall
making the statement, "I believe it was during the first
tape."

Was that not correct?

Q. I believe that's correct and then you said you weren't
sure. You thought it was the first tape.
A. I thought it was the first tape.
Q. Now you're more certain of that?
A. It was during the first tape, ves, sir. H

MR. STIDHAM: Pass the wifness.

REDIRECT EXAMINATION

BY MR. FOGLEMAN:
Q. How did that come up in that other hearing about -- what

was the whole---

A. It was in the sam= gist as now about the mentioning of
the time. Mr. Stidham asked me if -- what -- at what time did
we -- did that statement come up. I stated at first, "I

theught it Qéé during the taped interview," which this is what
the transCriﬁt is of that I just testified to.

Q. Were you given an opportunity -- did you go through and
look through every page of the transcript during that hearing

to see if you could find where it was?

249
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a, No, sir, I had act had an opportunity to do that.

Q. Alright. 1Is that until after the hearing?

A. Right, on this that I've looked through, vyes, sir.

Q. Alright. 1In fact referring to page one thirty-gix of
that hearing, Mr. Stidham asked you, "Why does the tape we
just heard -- the second tape say -- you told me earlier this
hapvpened about seven.® And what was your answer?

A, My answer to him was, "You didn't hear all of the first
tape. You've got transcripts of it and if you had played the
whole tape you would have heard what I was referring to.”

Q. Okay.

e

MR. FPOGLEMAN: I don't have any further questf%nsJ
RECROSS EXAMINATION

BY MR. STIDHAM:
Q. The second taped statcment you don't even know what time
that was, do you?
A, It was approximately five o'clock.
2. Why didn't you announce what time it was on the tape?
a. T didn't think to do that.
Q. And there are several gaps in the tape, is there not?
A, Yes,'a&r, that's accounted for from me leaving the room
and going~ba§k and talking with Mr. Fogleman because he had
some questions for me to ask Jessie.
Q. The prosecutor was sending you back in the room to ask

Jessie more questions?
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A. That's correct.
Q. Isn't it customary, Inspector Gitchell, to when you get
on a tape to announce what date it is, what time it is, the
tave was turned off---
A, That would be customary--—-
Q. Let me finish my question, please.
a. Well, T was going to answer the first part.
Q. Isn't it customary that when you stop the tape, you
announce what time it is and when you go back on tape, you
announce what time you begin again?
A. That's cuétomary in this type of statement which we did
do that. However, this -- the only recason I did this tape was
to verify because I be -- I was sure nobody would believe what
I would be saying, so thar's why I carried the tape in with
me .

MR. STIDHAM: Nothing further.

MR. FOGLEMAN: I don't have any further questions.

(WITNESS EXCUSED.)
THE COURT: Call your next witness.
MR, DAVIS: Your Honor, the State would call Doctor
s Vuugha v:,fKickert :
!&éi COURT: Doctor, you were previously sworn.
THE WITNESS: Yes, sir.
DOCTOR VAUGHN RICKERT

having been previously sworn to speak the truth, the whole

ES
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truth, and nothing but the truth, then further tegtified as
follows:
DIRECT EXAMINATION

BY MR. DAVIS:
Q. Would you state your name, please, gir?
A, Vaughn I. Rickert.
2. And, Mr. Rickert, where are you employed?
A. I'm employed by the Department of Pediatrics at the
University of Arkansas for Medical Sciences and also
affiliated staff with Arkansas Children's Hospital,
Q. And in what capacity are you employed there?
A. I'm employed as a clinical psychologist more known ‘as the
pediatric and adolescent psychologist and an associate
professor of pediatrics.
Q. And could you explain to us briefly what you do in that
job as a pediatric and adolescent pPsychologist with the
Arkansas Children's Hospital?
A, My role is threefold. My first role is providing
clinical service where I diagnose and treat children and
adolescents who may have diagnosable disorderzs of substantial
psynhologicaiﬁdifficulties in terms of both evaluations and
treatment.

My second role is to do and conduct research and my
research interests are in adolescent medicine issues

particularly revolving around adolescent substance use and

A5,
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various health related behaviors that adolescents might engage

in which could compromise their health in the future.

may help them in their practice of pediatrics.

Q2. Now, when you refer to adolescents -- just so we
understand -- what age droup are we talking about?

A Adolescents gencrally refer to individuals between the
ages of twelve to twenty-one.

Q. Okay. Now, could you briefly tell us about your
background, education, training, and experience in this-:
particular field?

A, Yeg. I received my Bachelor's Degree in psychology from
Michigan State University in nineteen Seventy-seven. 1 went
to graduate school to get a Masters and Specialist Degree in
school psychology. School psychology is the sub-speciality of
psychology looking at psychological processes and difficulties
that children experience within a school setting.

After working professionally for three years in that
figl@,.r went back to get my Doctoral Degree in professional
psychologf Lb‘-— and specializing in clinical type psychology.
As a part of the degree requirements, You were required to do
a full time internship which 1 did at Johns Hopkinsg University

School of Medicine in Baltimore. After completing that

AlS3
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internship, I graduated and was awarded a degree and was
employed at the University of Arkansas for Medical Sciences in
nineteen eighty-six.

Most recently I have been awarded fellow status in the
Society of Adolescent Medicine which is a elected title to
indicate substantial contributions in the area of adolescent
health and medicine.

Q. And is that an award that You received or an honor that
you received that's based on your scientific achievements?
A. Yes. Yes. 1It's directly related to my scientific
contributions to the field as well as my educaticnal effort
within the society.
Q. Now, could you tell us kind of what -- what a general
difference between psychology and sociology is?
A, Generally, the field while related focus on differences.
In psychology you are typically taught and evaluate children—
—— particularly in a clinical area -- looking at mind~-body
relationship and more particularly psychological processes
like processes and things of that nature, but it's definitely
looking'atjthe individual person, child, or adult.
gm,Sociélégy, while they may be concerned with individual
beﬁg?ierﬁ%fii?s more recognized looking at groups of people.
So within both fields there are some overlaps but within the
areas of clinical psychology particularly, you are trained to

treat and diagnose individuals which is not something that

a1 5M
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Q.V Now, as part of your job with the Children's Hospital, do
yYou review evaluations performed by other doctors to determine
the significance of those evaluations and also what further
things might be done in regard to a particular patient?
A. Ye3, that's part of my standard procedure.
Q. Okay. And in doing thosge evaluations are you familiar
with some of the tests that were referred to by Doctor Wilkins
during his testimony?
A, Yes, I am.

MR. DAVIS: Your Honor, at this time we would :submit

Doctor Rickert as an expert in the field of adoleséent
psychology.

THE COURT: Do you want to take him further?

MR. CROY: No, your Honor.

THE COURT: Alright, you may proceed.
BY MR. DAVIS:
Q. Now, Doctbr Rickert, what have you examined or looked at
prior to coming here to testify today?
A. I have;reviewed Doctor Wilkins' psychological report and
algg I hav§~reviewed an attached transcript that he was
testifying: to in November and December, I believe.
Q. And those were hearings in this matter -- previous
hearings in this matter?

A. Yes, they were.
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Q. Okay. And were you also present for the majority of
Doctor Wilkins' testimony yesterday?
A, Yes, I was.

MR. STIDHAM: Your Honor, may counsel approach the
bench?

THE COURT: Yes.

(THE POLLOWING DISCUSSION WAS HELD AT THE BENCH QUT
OF THE HEARING OF THE JURY.)

MR. STIDHAM: Judge, he's not going to be allowed to
testify about Doctor Wilkins® evaluations, is he? Doctor
Wilkins' own evaluation, not the evaluation of the:
defendant. %

MR. DAVIS: ©No. No. WNo. No.

THE COURT: No. No. You're talking about -- no.

MR. DAVIS: I didn't even -- I'm not going into
that.

MR. STIDHAM: I just wanted to make sure. T just
wanted to make sure. Thank you, your Honor.

(RETURN TO OPEN COURT.)

~ BY MR. DAVIS:

Q ae Just{%qfclarify‘something, Doctor Rickert. Yhen you said
that ydulﬁééﬁreviawed an evaluation, it's Doctor Wilkins'
evaluation of this defendant, correct?

A, Yes, that 18 correct.

Q. Okay. Now, let me ask you: Have you ever done any work

PaY=
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A, o, I have nor.

Q. Jow much income did you receive last year as a
profeszional witness?

a. I received zero dollars.

Q. Jkay. And have you rececived or have you been promised
anything to come testify here today?

A, I have not been promised anything.

Q. Now, first off, let me ask you: Are the tests -- the
standardized tests that Doctor Wilkins referred to in his
report, are they based on scientific methods? :

A, Some of them are. 5

Q. Okay. Can you explain for us what scientific methods
means and why it's important?

A. When looking at a way a person responds or the score that
one gets on a particular instrument, we want to make sure that
that score would happen again and again and again or that the
test is reliable. What You get the first time is likely what
You would get the second or third time.

In addition you always -~ you also want to make sure that

the: test 18 valid. That is what it szays it's supposed to

measure is in fact what it measures. Obviously in the field
of psychology and in mental health some of the things that we
discuss and try to make attributions to are very complicated

and are nnt very simple.
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As a result, tesats which are standardized and normed
provide very useful information because as a part of the
scientific method these tests have been given to a large
number of individuals from various different parts of the
ceuntry at various ages. So that a -- go that a person who 1is
thirteen you are comparing to other pecple within that sample
who are also thirteen.to look at the way in which they
responded to get gcme index of the difference from normal
versus abnormal -- high or versus low.

iIn contrast there sre some instruments which don't have
this amount of information and so you're generally limited to
the kinds of inferences that you can draw because we are |
unsure or it has yet to be demonstrated that the results you
got today is the same results you would get next week or next
year.

Q. Is that -- is that why it's important in all fields of
science or studies that tests be based on proper scientific
methods?

A. In order to draw accurate conclusions, that is definitely
important.

Q.. 0ka§. ;End you listened to the teatimony of Doctor

Ofshe~--~
A, Yes,
Q. -—-or Mr. Ofshe vesterday. Was there any ~- did you hear

anything that he testified to that related to or indicated

2153
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there was any scientific acthods from which he drew his
opinion?
A, No, T did not hear any such---

MR. STIDHAM: vYour Honer, I would obiject to that, I
don't of any -- this witness is not an expert in the same
ficld as Doctor Ofshe is ang now he's going to get up
there and say things abour Doctor Ofshe -- not scientific
methods not being there. He doesn't know anything abourt
that.

MR, DAVIS: vYour donor, T think he -- I can clarify

THE C£OURT: Alright.
BY MR, DAVIS:
Q. Does the science -- no matter what field you're working
in -- scientific methods in order to determine the accuracy of
your results is the same whether it's in biological science or
whether it's in psychclogy, correct?
A. That's correct.
MR. SBTIDHAM: Your Honor, again, my objection is
thig‘witness is not qualified to challenge something
wr.. outside his field. e shouldn't be allowed to testify
Aﬁyqﬁf”ﬁhings he has no knowledge of. This is the same
witness who was on the stand yesterday saying he'd never
heard of the---

MR. DAVIS: Your Honor-—--~-

ol 59
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MR. STIDHAM: ---Gudjonsson Scale of Suggestibility,
And again I would submit-——-—
MR. DAVIS: Your Honor---

MR. STIDHAM: ---that he knows nothing about that

MR. DAVIS: Excuse me. But if he's going -- if he'sg
going to give a dissertation to the jury, then we're
going to need to go back in chambers. TIf he's going to
make objection, then I can respond.

MR. STIDHAM: I just made My objection, your Honor.

THE COURT: Alright, respond. *

MR. DAVIS: Your Honor, my responge is that héjhas
testified that the scientific methods upon which any
theory -~ the reliability of any theory is based is the
Same no matter what field it's in.

THE COURT: Alright, ask him to describe what we
mean when we say "scientific methods™. Alright, and then
== I'm going to overrule your obijection temporarily.

BY MR. DAVIS:

Q. Doctor;xwhat i3 scientific method or can you describe
that for usléa simple as possible?

A. Basié&lly what you're looking at is the reliability and
the validity or the accuracy of getting the same results time
over time and being recorded the validity, that is the

truthfulness of a response or a particular result. In the

A kT
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case of biology making sure that when You treat someone with
an antibiotic that in fact that they get better. If you would
do that over and over again, you would get the same results.
Generally that's accCepted scientific methods.

MR. STIDHAM: Your Honor, again my objection is this
witness doesn't know anything about what Doctor Ofshe was
testifying about Yesterday. He stated on the —-- this is
the same quy who was on the stand Yesterday I do believe
and said he had never heard of the suggestibility scale
by Doctor Gudjonsson. That'g---

MR. POGLEMAN: That's hecause it's not
scientifically recognized.

MR. STIDHAM: Yo.

THE COURT: Okay. You all have editorialized enough
now. I think I've got the picture.

Alright, Doctor, baged upon your education,
training, and experience, do you have an opinion as to
the scientific reliability of -- what dig we call that?

MR. STIDHAM: Gudjonsson Suggestibility Scale.

THE COURT: Yes.

- MR. FOGLEMAN: Your Honor, that wasn't the question
that was asked. The question that was asked is whether
during the -- Mr. Ofshe's testimony what wag~--

MR. STIDHAM: Doctor Ofshe.

MR. FOGLEMAN: Can You treat a broken arm with your

2l o)
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mind?

MR. STIDHAM: 1Is thisg gent leman---

MR. CROW: 1Is this gentleman---

THE COURT: --Alright, I'm not going to put up with
that. We've been here too long for that kind of stuff
now. State your objection.

MR. STIDHAM: Your Honor, may I voir 4dire the
witness about his knowledge---

MR. FOGLEMAN: Your Honor, I'm-~-

THE COURT: In just a minute maybe. Go ahead.

MR. FOGLEMAN: Your Honor, the gquestion was: I8
whether or not during the testimony of Mr. Ofshe that
there Qas any scientific basis given for the conclusions
that he drew.

MR, STIDHAM: He don't know that, Judge .

MR. FOGLEMAN: Well, he heard the testimony.

THE COURT: I'm going to allow him to give his
opinion in that regard.

BY THE WITNESS:

A. I didaaqt hear any report as to if the same procedure was

Vap@lied by -himself or someone elze that he may have trained,

that he would arrived at the same conclusions.
Q. And in the scientific community if you want to have your
theory accepted as valid, what do you do?

A. Typically what is done and it's the customary procedure

RATAR
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that you write up the results of your study. You describe
what you did, what results you're having, whar you believe are
the implications, and you submit that paper to a gscientific
journal in your field or in a related field where it is
reviewed by other peers, that is, other colleaques with
similar training -- not necessarily similar views -- and based
upcn that review your paper and yéur results are either
accepted or reijected.

In addition what one typically does as well ig send in a
very short description of your paper and your findings to
professional societies who have people who review to determine
whether or not the scientific method is worth reporting :and
the results worth reporting and they might invite you or may
choose not to invite YOu to present your findings at a
scientific meeting.

Q. Was there anything in Doctor Ofshe's testimony yesterday
that indicated that his theories had been published in any
accepted peer review articles?

a. I did not hear any evidence of that.

Q. Now, ig;a Pulitzer Prize, does that have any -- is that
an.award éiﬁ;n for scientific achievements?

A..  Wo, 1it“is not.

Q. An& would that have any more to do with the
qualifications of a sociologist than the Heisman Trophy?

A. It would not.
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Now, you have reviewed the tests and the report of Doctor

Wilkins and I would first like to bring your attention to the

I.

A,

Q. test that he's used. Which one was that?

That was the Wechsler Adult Intelligence—---

MR. STIDHAM: VYour Honor, may counsel approach the
bench?

THE COURT: Ves.

(THE FOLLOWING DISCUSSION WAS HELD AT THE BENCH OUT
OF THE HEARING OF THE JURY.)

MR. STIDHAM: H¥Has this doctor examined my client,
your Honor?

THE COURT: I don't know that he —- that he needs
to. He can refer to the report and give his opinion
based upon a report and data. You made that same
objection the other day.A I'm going to allow him to do
that and that's what he can do.

MR. STIDHAM: Your Honor, we would ask that the jury
be instructed to disregard his testimony regarding Doctor
Ofshe. He's not an expert in the same field as Doctor
Ofshe and his stuff about scientific methods in biology
have nothing to do with the testimony.

TRE- COURT: A scientific method is a concept and
it's used in mathematics. It's used in engineering.
It's used in -- it's used in every field. A scientific

method is something that any educated person that employs

A (o4
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the scientific method can give an opinion and in my

opinion this conforms to the norm of the scientific

method and that's really all that he's done.

MR. STIDHAM: Thank you, your Honor.
(RETURN TO OPEN COURT.)

B3Y MR, DAVIS:
. Doctor, which one was the I. Q. test that was performed?
A, The Wechsler Adult Intelligence Scale Revised.
Q. Okay, and do you recall what the results of those tests
were -- the ones that Wilkins performed?
A. I recall that Mr. Misskelley's score was in the %
borderline range and that with the exception of two of ghe ten
sub~tests, his scores were in the lower range of -~ in the
borderline range esséntially.
Q. And did you also review where it indicated that he had
performed and scored eighty-eight and eighty-four on previous
I. Q. tests?
A, Yea, I did.
Q. And that would have been in performance?
A. Right. 1In terms of the background information that was
provided in this report it was evident that Mr. Misskelley had
~- the intelligence scale is comprised of two portions -- a
verbal portion where you're asked questions and expected to
answer, and a performance portion where you're expected to

listen to the instruction at the same time you're being shown,

Al b5
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Wilking' report indicated that r. Misskelley's ability to

' age yow get more and morc of those concepts or you have more

but to solve problems using your eyes and hands,

The performance patrtern that was reported in Doctor

solve problems using his cyes and hands was in the average -
range whereas when he was asked questions or -- of a verbal
nature such as defining words or telling how two words or
concepts are similar, was markedly below that and in the
borderline range.
Q. Now, what -- what does your success in school or book
learning have to do withn how you score on an I. Q. test?
A, Well, certainly they’'re related and, in fact, ?
historically the I. 9. test was developed in order to séparaté
out children who may profit from education versus children
that they thought would noat profit from education -- although
we know that that's not true today.

So there is a very high relationship between individual
children and adults who did very well in school and their
overall intelligence because they are very related things --

particularly on the verbal portione of the instrument. As you

anﬂamore opportunity to hear information that may be related
to’ particular questions or similar questions that you would
experience on an I. Q. test.

Q. And if somebody has an average performance level and

ranke in the average range on performance, yet ranked markedly

Al b
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lower in verbal 1. 2., could that be a result of——-—

MR. CROW: Objest ro leading, your Honor.
BY MR. DAVIS:
. ---what would that have o do with academic-—-

THE COURT: Overruled.
BY MR. DAVIS:
Q. -—=training?
A, T would expect, as T think many of my colleagques would,
that a lower score on the verval portion could indicate a
number of things. Tt could indicatc someone who had
difficulties in recalling information that was presented in
school, that if they probably didn't -- may not be doing well
in school. It could also %¢ due to emotional difficulties.
We sometimes find that scores are suppressed in the verbal
because of emotional difficulties as well as language
difficulties. And in -- also in conclusion that the test
while it tries to be fair to all children and adults in this
particular case, Paople who have been deprived of similar
opportunities do as a result score lower than their estimated
abilities might be if we could get an unbiased estimate.
Q.ﬁ; So isjtﬁere much correlation between that verbal I. 3.
an&}hqg;yéﬁfré able actually to Ffunction Or street smartsg?
A. There may be some relationghip as well as there may be
very little relationship. For example, one of the things that

you want to discern -- particularly in the case where you're

A7
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looking at an indivi-ual heing considered for special
cducation burpozes as a handicapped individual is to make sure
that they're functioning on a day-to-day level is commensurate
with their overall intelligence. In zome cases it ig and in
other cases it i3 not and so yOou want to see how well they
communiczte their nceds and wants on a daily basis to people
around thcm, what their ability to relate to other people ig,
get somc cstimate of their ability to take care of themselves
-- fix themseclves dinner €or cxample for older individuals.
¥or younger individuale and children 1t might bhe how well they
are to take a bath, to dry themselves, to wipe themselves and
the like., z

So you want o jJot some frame of reference to talk about
an individual's ability in daily 1life gituations by measuring
their adaptive bchavior.
Q. And in your practice have you dealt with numerous people
in the adolescent age group that had T. Q. scores similar to
what you see in this particular case?
A. I have.
Q. Okay, and are those people as a general rule able to
fuaction aqd’—~ and interact in soclety?
A. o They certainly are, but the quality of those interactions
may be different among 4ifferent individuals, but gcnerally
they can be expected o function.

Q. ¥ow, there was -- Doctor Wilkins had some Play Doh out

Al
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and did what he calilcd Flaget's Conservatien of Matter Test.

What -- what d4ig that indicate if somebody looked at two balls
of clay and cne is rolled out long wise and one is left in a
ball -- what is that test designed to show us?

A, The test i3 an effort :to demonstrate Piaget's concepts.,
Yot to belabor the Court and certainly your Honor, but Piaget
was a developmental paychologist who was looking at the
development of thinking skills from Very young and as children
age.

Then he proposed that individuals went through certain
stages of thinking ability. That particular instrument -is a
test that is designed to determine whether or not an
individual knows that just because two things don't look
exactly the same they may be in fact the same thing.

It was widely theought and held years ago that as
individuals age that they went through these stages and
everybody went through then from being very -~ very, very
concrete or what we call preoperational, really not
understanding cause and effect, to being fairly concrete to
the last stage which was formal -- ah ~- formal abstraction.
That is the ability to make plans and deal with future things
much like1pééple do in calculus and enginecring dealing with
concepts that they can't see or put their hands to.

However, we have Founa through the course of science --

and particularly with this parcicular theory -- that only

Al 09
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about fiftecn percenc of the population achiecves this notion
of formal abstract thinking. And in fact many ceople are
concrete trhinkers,

2. %as that fifteen percent?

A, Fifteen percent of the population is cstimated to thought
== to be believed to have developed this notion of formal
abstract thinking that Pizget proposed.

2. Ckay, so basically whart Wiikins was saying was that thig
defendant is a concrote thinker?

A. Yes.,

0. Okay, and cighty-five percent of the population arg

Haila

concrete thinkersg?

a. Of one sort or another, yes.

0. tHow, you deal -- when you deal in therapy with
adolescents are 7O0u -- is your dob in therapy to try to
persuade them or even suggest to them changes in their conduct
and changes in their tehavipor?

Al It certainly is a part of the therapcutic interlude to
offer suggestions and to provide comment to what they seem to
be doing. .The purpose of *herapy or coming into therapy
whgthorvthéfadolesccnt him or herself comes to you and says, 1
have a—patticular problem, or the parent suggests that there
is a particular oroblem, che point of therapy is to try to
improve the situation both rto the adolescent as well as his

immediate family.
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or

And it is -~ {35 the real goal of therapy to persuade them

convince them in a elinical setting that they should modify

their conduct?

Yoz, it is,

And modify their hehavior?

Right. If they want +o experience those kinds of---
MR. STIDHAM: Vour Honor, may we aperoach the bench?

(THE FOLLOWING DISCUSSTON WAS HRLD AT THE RBENCH ouT

QOF THE HEARTING OF THR JURY L)

MR. STIDHAM: TJudge, this has been a long trial and

it's aoing to be longer. What does that have to d&éwith

anything?

MR. CROW: Doctor Wilkins was not his therapist.

MR. DAVIS: Do what?
MR, STIDHAM: What -- what does

any relevance to this case?

THE COURT: Are ¥ou making an objection to

rclevancy?

MR. CROW: Yes, sir, I'm making
relevancy.

THE COURT: - I don't know. What
that line of questioning?

MR. DAVIS: vYour Honor, I think
with people in a therapeutic setting

was to modify and change and suggest

1555
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that have to do --

an objection to
is the relevancy of
he's experienced

where his very goal

changes in their

N7
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attitude and I think he can describe what the reaction of
even low functicning pesole are. That they can react
belligerently, they =an denv anv cffort at changing their
mind or their thought processes or actians. We've been
gi&en the impression that just because you have a low I.
2. that if somebody suggests somecthing to you, you dive
out the window to try to do it,

THE COURT: Alright, I'm going to allow it.

MR. CROW: Your Honor, our objection would be that
all the testimony bhasn't been that everybody with a low
I. C. is that way, it's just what possibly these people
Are more--—- i

THE COURT: ~--He's ~-- well, I know it, but I think
he can give the different possibilities and that's what
he's trving to do.

(RETURN TO OPEN COURT.)

THE COURT: Go ahead.

BY MR. DAVIS:

2.

Doctor, these -- these people that you deal with in

therapy frequently have I. Q. levels about the same as this

defendant?

A- t

Q.

~Um~hum, - Yes.

And in therapy your goal is to suggest to them a change

in bchavior many times.

A,

Right, and hopefully have them come to believe when they
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try out the behavior that it produces positive results or in
some cases they don't receive the kind of comments or
unpleasant conseguencesg that they have heen experiencing
hefore.

D And -- and really the design of the therapy is to kind of
maninulate them into doing what's beneficial to them, correct?
A, Yes, thar is -- that is -- that could be considered one
of the goals.

Q. Do people with low I. Q.'s similar to this defendant%ﬁ}
is it -- or do they manipulate just like that? I mean, are
they easily suggested or is their behavior and attitude
changed? 2
A, Yes. That's -- people can respond very easily and you
make the therapcutic process almost seem very easy, but on the
other hand they can be belligerent, they can be manipulative,
they can be sullen, they can say, I don't want to do this.
There are a whole range of responses. Just because someone
has an I. Q. of such and such number, such and such score, or
does not necessarily corresponda to how they will react in
terms of being persuaded to change a particular behavior that
thgy»might Bé engaged in.

Q. In othéf words the person with a low I. Q. may be just as
belligerent and stubborn as the person that's a genius?

A, That's true.

Q. dow, you heard testimony yesterday ahout how you

A7) A
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determine if someonc is heing persuaded or is being subjccted
to suggestibility?

A. Yes, I d4did.

Q. Okay. What would you have to have in order to -- what
would you want to have in order to determine if a person at Aa
particular period of time was being influenced or manipulated
or subjected to suggestibility?

A, There would be two things that I think would be important
-- actually three -- but two very important. One, I would
want to have some evidence that the person's ability to
remember, to recall information that he may have or she .may
have experienced and/or heard was in the normal range o kind
of what we would expect for someone of that age.

The second thing that I think would be important the
latitude suggesting something or influencing something is to
have some kind of permanent product or documentation of that
interaction. That is a vidcotape. Certainly at least an
audiotape because influencing and persuasion -- much like in
therapy ~-- is not only verbal information that's being given
and reeeived,:but it's also non-verbal cues as well that need
to .be examined and the value of it.

Q. And 80 you would necd to know not only what was said but
how it was said and that sort of thing before you could even

begin to speculate as to whether someone was suggested or

influenced to act---

AR
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MR. CROW: Again, your Honor, there's an awful lot
of leading going on.

THE COURT: Avoid leading.
3Y THE WITNESS:
L As part of the training to become a clinical psychologist
ag well as in allied fields such as social work and other
mental health fields such as psychiatry. For example, it is
customary, for example, for therapy sessions for trainees to
be videotaped and for you to be monitored because of that and
those influences. That is a typical part of training and so
to make judgments about that I would think that that woq;d be
equally important. &
Q. Now, Doctor, there were indications in this test that the
defendant -- I believe it was on the Wechsler Memory Scale --
showed some marked deficits in visual and verbal recall?
A, Tes.
Q. Okay. WNow, if you are presented with a hypothetical
where a person had viewed, participated, witnessed an event
that occurred approximately thirty-five days earlier and he
had these deficits in memory that are indicated in Doctor
Wilking! repoft, would it be surprising for that individual to

state facts in a less than chronological order?

A. It would not be surprising. In fact that's what I would
expect.
Q9. Okay. Would you expect that person to have difficulty in

N1T S
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remembering specific details?

A. Yes, I would.

2. Would you expect that the most graphic occurrences during
that time period would be the things that would be most vivid
in the memory?

A, That would seem very likely.

Q. Now, you indicated that you worked with adolescents that
arc involved with drug abuse and that sort of thing?

A, That's one of my resecarch areas of interest, vyes.

0. Okay, and would huffing gasoline ~- does that have an
affect on the memory? :
A, Unfortunately there is some evidence that suggegts that
it certainly has some cffect on the brain. Specific
impairment we are unclear about, but it is generally
recognized that individuals who huff or inhale solvents of one
sort or another can 4o tremendous damage to the brain. Now
whether or not these damages are reversible is unclear at this
point.

Q. And it would cause -- that would cause -- affect memory

not only during the time you're under the influence of the

gagoline, but also possible down the road?

A. Ytes, that is certainly a consideration.
Q. Okay. And marijuana and alcohol use, do they impair the
ability to recall events?

A, Yes. Alcohol as many people know is a depressant and

N1 7L,
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when we drink a lot of it we may not remember exactly what we

did.

Q. ¥How, if you would in referring to the diagnoses that
Doector Wilkinsg made, did those diagnoses fit -- or -- pr -—-
you -- how significant are those diagnoses? I3 this -- does

this indicate somebody that is a sick individual?
a, 1f the word gick is referring to someone who is in
psychiatric -- significant psychiatric distress, no, they do
not. His axis one diagnosis which ig typically used to
indicate mental health or a mental disorder -- it's adjustment
rcaction. Many individuals during the course of their
liferime experience what we call an adjustment reaction shich
is just somé impairment in your ability to function day-to-day
because of some particular event or some gituation.

I believe that was his axis one diagnosis and T think
that is not a significant psychiatric disorder.
Q. Anyrhing in the diagnosis that indicates to you that this
defendant bhad any significant psychiatric difficulty at the
time of this examination?
A. No, it does not. 1In Ffact it stated in the report that --
in};wc or three places that there was no marked

psychegﬁtbolégy.

Q. Did rhat necessarily jive with the very detailed

description you heard Doctor Wilkins give as to this

defendant's emotional insecurity, his lack of -- intense

2139
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feelings of inferiority, insecurity, lack of self-confidence,
gself-esteem, did all of that fit with what you see as a pretty
insignificant diagnosis?
Al Yo, there was not a great correspondence between some of
his descriptions and the diagnoses and also the test results.
hen [ was evaluating or looking-at his report, he would
report findings and then on some occasions he would make
elaborate details of what appcared to bhe 2 relatively benign
resule.

MR. DAVIZ: One second, your Honor.

Pags the witness.

CROBS EXAMINATION

BY MR. STIDHAM:

Q. What are you again?
A. I'm a ilicenscd psychologist.

Q. You're not a social psychologist, are you?

A, No, I am not.

Q. Do you know anything about false confessions and police
1aterrogation techniques and influence?

A, Ho, I dg‘not.

Q.. Do you have any opinion as to whether a police station is
a coercivdiéégting or a tranguil setting?

A, I don't have any such opinion.

Q. Okay. And you mentioned earlier that -- i{f I heard you

correctly and if I didn't, please tell me -- that you thought
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it was important to videotape.

A, Yes, it would seem to me that would bhe an important---

D

If it's not videotaped, it's sort of %ind of hard to

figure out what happenecd, isn't it?

=

. It would seem to me that would he my opinion, it would be

difficulc to accurately come to a conclusion.

Q. Doctozr, is there a diifercnce between not remember ing

something or just getting it wrong?

A, Well, if you get it wrong, vou didn't remember it.

Q. When did you get retained to -- to work on this case by

the State? :

A. I -- could you define what retained means?

Q. When did you know you were going to be working and

testifying in this case?

A. I knew about the possibility that that might occur a

month ago perhaps, maybe, but it -- nothing was definite. I

was simply asked to lock at the materials.

Q. And yocur name didn't appear on any witness list, did it?
MR. DAVIS: vYour Honor, I object to that question.

It!§~§@proper. Mr. Stidham kXnowsg---

s - MR. STIDHAM: 1'll withdraw it, Judge.

1y
5

. m COURT: Alright.
BY MR. STIDHAM:

Q. You don't know whether you're going to get paid for this

or not?

)74
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A, No, T do pot. 1 would assume that 1'm not because it
hasn't been mentioned on the front-cnd.
Q. Okay. How much time has you spent talking and visiting
with and evaluating Mr. Misskelley voursgelf?
AL L have not spgent any time.

MR. STIDHAM: Pass the witness.

REDIRDCT SYAMINATION

BY MR. DAVIS:
Q. Just one thing Doctor, you know yesterday Doctor Wilkins

was taiking about how certain tests showed that thisg defendant

was at the third grade -~ performing certain skills at the
third grade level or second grade level? =
A, Yes,

3. Okay. Does that mean from a professional standpoint,
does that mean that he is like a third grader?
A, No, and that’'s one of the difficult things at least in my
field is that we tend to use results in order to give people
frames of reference, and so when we say that a person who is
-~ in this particular casec, he's seventeen or eighteen -- ig
like a third grader, the recality is they are not like a third
grader. Their responses were similar to the way other third
grade children responded.

Now, particularly what Doctor Wilkins was reporting was
how well the defendant could spell words, how well could he

calculate math problems on paper and pencil, and how well he

N\ D
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could read worrfds that inarecased in difficulty. Those are
academic tests. Tt's an academic measure and so the responses
he gave qrossly were very much like a normal or average
second, third or fourth grader. Obviously somecone who is
nlder than nine, tan, or eleven, obviously has many more
experiences and 30 it would he inappropriate to say they are
like a -- someone uyndev their srated adge.

. Tn other words, that's bagically -- they'we like a third
grader in terms of academic achievements?

B. They are responding similar +o a child in third grade, an
average child, ves.
Q. And Mr., Stidham asked you if ynou were a social 3
psychologist. Tf vou wanted to be licensed -- to be a
licensed social psy~hologist, vou couldn't get such a license

in the State of Arvansas, conld you?

34
M

No, you conld not,
MR. DAVIS: Mo further questions.
BY MR, DAVIS:
Q. Could anvhody?
a. No, noe one. There is no board for that particular
discipline.
BR. DAVIS: Nothing further, your Honor.
(WITHESS ®BXCUSED.)
THE COURT: Alright, ladies and gentlemen, it's

ahout time for a recess. With the usual admonition you
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may be in rccess for ten minutes.

(THE FOLLOWIWG DISCUSSION WAS YRLD AT THE BENCH 0OUT
OF THE HEARING OF THE JURY.)

THE CQURT: The jury sent a message to the Court
that they wanted to know if telcphone records could have
been secured. T told her T couldn't answer +that question
that T'1l tell the lawyers. So I've told both of you -~
all of you. I think what they were talking about was
this call Erém Hest Memphis to Memphis or ¥est Memphis to
Marion and they're not long distance. They're not :toll
calls so you can't~-~--

MR. STIDHAM: Thank you, your Honor.

(RETURN TO OPEN COURT.)
THE COURT: Alright, Court will be in session.

PETE MERCIER

having been first duly sworn to speak the truth, the whole

truth, and nothing but the truth, then testified as followa:

DIRECT EXAMINATION

BY MR. FOGLEMAN:

Q...

A. -

8tate your name and where you live for the jury.

My name is Pete Douglas Mercier. I live -- used to

reside in Highland Trailer Park.

Q.

A,

And have you ever heen to Dyess wrestling?

I went down one time with some friends not to wrestle.
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Q. Okay, but you went down -- were -- were they wrestling?
A, Yeah, they were, right.

Q. And do you recall whether or not that was before or after
the murder of these three children?

A. That was before.

Q. 1 want to show you what's introduced as State's Exhibit
One Oh Three and ask if you recognize the signature on the
very bhottom? (HANDING TO WITNESS.)

A, (EXAMINING.) VYes.

Q. Alright, whose signature is that?

A, That's mine.

KD

Okay, would you mind taking this yellow highlighte%,and
highlighting that for us for the jury? (HANDING TO WITNESS.)
A, (COMPLIES.) Alright.

o, Do you recall signing that?

- Yes.

Q. And how many times did you go?
A. One time.
Q. One time?
a. To the best of my knowledge,
MR. DAVIS: I don't have any further questions.

CROSS EXAMINATION

BY MR. STIDHAM:

Q. Mercier, is that---

A. Yes, sir, that's correct.

NLS
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Q. With a name like Stidham you've got to be real careful
not to butcher people's last names. Are you on the search and
rescue team?
A, Yes, sir, T am.
Q. Do you remember May the fifth?
3, Yes, sir.
D Do you remember going to the search and rescue meeting
with Xevin Johnson?
b, Yes, sir, T recall.
2. And at the meeting some of the guys had scanners?
A. 'Radios in their trucks, ves. i
Q. And you told me out in the hall that that night at the
meeting it came over the scanners that the boys were missing?
A. I didn't hear it. Someone elge said something about it,
but I didn't hear it personally.
MR. STIDHAM: Pass the witness.
(¥ TTNESS EXCUSED.)
JAMES DOLLAHITE
having been previously duly sworn to speak the truth, the
whole trutly, and nothing but the truth, then testified further
as.followss
REDIRECT EXAMINATTION
BY MR. FOGLEMAN:

Q. Are you the same Deputy Dollahite that testified

previously?

Al LY
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A. That's correct.
Q. Officer, I want to show you what I've marked in this case
first as State's Exhibit Two A and ask if you can identify
chat? (HANDING TO WITNESS.)
A, (EXAMINING.) Yes, sir, I can.
2. And what is that?
AL That's a lay-out diagram of lots for Highland Trailer
Park.
Q. Alright. Pirst of all if you would on thig---
MR. PFOGLEMAN: Well, your Honor, I would offer
State's Exhibit Two A,
MR. STIDHAM: HNo objection, your Honor. 5
THE COURT: Alright, it may be received without
objection.
(STATE'S EXHIBIT TWO A IS RECEIVED IN EVIDENCE.)
BY MR. FOGLEMAN:
Q. If you would take my pen and label where the service road
is. (HANDING TO WITNESS.)
A. (COMPLIES.)
Q.  Just write "8. R." or -- yes, just write "S. R." That
will be easy..
A, (COMPLIES. )
Q. Okay; Now, when you entered Highland Park, if you could
take this pink -- I think that's pink -- marker and mark the

entrance that you entered in Highland Park. (HANDING TO

~
A\ %o
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WITNESS.)

A, (COMPLIES.)

Q. And where you went in Highland Park. Is that where you
storoped?

A. That's where I stopped on the first complaint -- I mean

the initial complaint call.

Okay. Alright, did you ever gc anywhere else on any of

the other ones?

Q.

Yes, sir.
Alright. Where did you go then?
(INDICATING.) z

Okay. The jury, of course, couldn't sce that, but?%ou

turned the corner. The first complaint you stopped there at

the corner?

A-.

Q.
A "‘i:"

Q.

Yes, sir, at the stop sign.

Alright, and then the second or third-—-
Second and third complaints,

You turned---

I turned right at the stop sign and---

» Alriqhtﬂ-and went another maybe fifty feet or so?

That's correct.

Okay. Now, if you would, would you take this blue marker

and mark the -- where Stephanie Dollar's residence is,.

(HANDING TO WITNESS.)

A.

(COMPLIES.)

AL g
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Q. Okay. And if you could again take my pen and if you
could just write across the top here "S. Dollar.® (HANDING TO
WITNESS.)
A.  (COMPLIES.)
Q. Are you aware of where the defendant lived?
A, Yes, sir.
Q. Alright, and if you could show the general area of where
the defendant lives,
A, (COMPLIES.)
Q. Okay. And if you could -- okay. Alright. Now, when you
went the first time, were you with other officers or alane?
A, I was alone. :
2. Alright. Did other officers later come?
A. On the third call.
0. On the third c¢all? and who were those officers?
A, Officer McAfferty and Officer Jason Oliver.
Q. Rlright, and on any of these trips did you ever see the
defendant?
A. No, sir.
Q. Okay.. -

. MB;~FOGLEMAN: I don't have any further questions,

your. Ropor .
Mﬁ. STIDHAM: No questions, Judge.
(WITNESS EXCUSED,)

JOE McAFFERTY
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having been first duly sworn to speak the truth, the whole

truth, and nothing bhut the truth, testified as follows:
DIRECT EXAMINATION

BY MR. PFPOGLEMAN

Q. Would you state your name and occupation for the jury?

A, My name is Joe McAfferty. I'm a Corporal of Marion

Police Department.

Q. How long have you been in law enforcement?
a. Twenty-one years.
2. Officer McAfferty, I want to direct your attention to May

the fifth of nineteen ninety-three. Have you been shown a
report of that? &
A, Yes.

Q. And do you recall going in response to a dispatch to that
area? |

A. Yes.

Q. Alright. Did looking at that report help refresh your
memory?

a. Yes,

Q. Alright. And where did you go and who else went when you
rq?ponded €o High1and Park?

A. . I went to Highland Trailer Park along with Officer Oliver
of the Marion Police Department and Deputy Dollahite of

Crittenden County.

Q. And let me show you what's been introduced ag State's

A NVL
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Exhibit Two A and if you could indicate on that map what
entrance that you entered the park and if you would use this
red marker. (HANDING PO WITNESS.)

AL (COMPLIES.) And this is Highway Seventy-seven here?
(INDICATING.)

2. (EXAMINING.) ©No, that's the service road.

A, Oh, the service road. Okay.

2. North would be up this way. (INDICATING.)

A, Okay. This is the service road coming along side
Highland?

Q. Um-hum. :

A, Okay. 1 came in the very first entrance which would be
right along herc. (INDICATING.) This would be the same way.
Q. Alright. Same way as this one?

A, Right.

Q. Okay.

A, Exactly the same way here. This is the first entrance
here---

Q. When you say "exactly the same way", the jury---

A. ---intg;ﬂighland.

Q... —~~can't see what you're referring to. Are you referring
to the sama\way as the pink marks?

A. \Yes, sir. This is the very first entrance coming into --
into the park. This is the last entrance which is by Heck's

Wrecker Service.

1€ 9
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Q. Okay. And if vou zould take the red marker and mark the
route you followed.

A, (COMPLIES.) That's about where I stopped right there.
{INDICATING.)

0. Where you stopped the darker marker?

A, Yes, sir, right there.

2. Okay. Now ~- now, when you arrived there approximately

hew many people were there?

e

Not counting the officers?

Q. Not counting the officers.

A, There would be around six, I think. i

2. Alright. And do you remember any of the veople thar were
there?

A. I recognized one of them, Mr. Dedman, I believe was one
of them that was there. There were some young children and a
young lady standing there.

Q. Now, when you say "young children”, what age are vyou
talking about?

A, Oh, I don't know, maybe arocund thirteen, some younger
than that -~ some little kids. There might have been some
young lady there in her early teens.

Q. gOkay,Aand‘are You acqguainted with the defendant?

A. Yes, sir.

Q. Alright. Were you acquainted with the defendant prior to

May the £ifth?

Yol ()
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A. Yeg.
Q. Did you ever seec the dcfendant on that day?

A. No, sir, I don't recall seeing him there when I was

MR. FOGLEMAN: I don't have any further gquestions,
your Honor.
CROSS EXAMIWATION
BY MR. STIDHAM:

Q. Officer, you don't recall?

A, No, sir.
a. That means you'rc not real certain then, right? =
A, I just don't recall seeing him where I was at. H

MR. STIDHAM: Nothing further.
REDIRECT EXAMINATION

BY MR. FOGLEMAN:
0. I want to show you this radio log that's been introduced
as Defendant's Exhibit Pour. (INDICATING.) What time does it
show that you all checked off the scene or left that area?
A. (EXAMINING.) It would be right here. (INDICATING.)
Q. And. what time is that?

A... Eighteen fifty-nine.

Q. . What does that mean?

A. It would be around six forty-three -- or six fifty-nine.
Q. Siz fifty-nine?

A, Yes, sir.
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Q. Okay. Did you all ever go back after that?
A, No, sir, that was the only time I went there.
Q. Okay.
MR. FOGLEMAN: T don't have any further guestions.
MR. STIDHAM: Nothing further, your Honor.
(WITNESS FEXCUSED.)
JASON OLIVER
having been first duly sworn to speak the truth, the whole
truth, and nothing but the truth, then testificd as follows:
DIRECT EXAMINATION
BY MR. FOGLEMAN: _
0. Would you state your name and occupation for the jury?
a. Jascon Oliver. I'm a patrolman with the Marion Police
Department.
Q. And, Patrolman Oliver, I want to direct your attention to
May ‘the fifth of nineteen ninety-three. Have you been shown a
report in regard to that day and in regard to the incident at
Highland Park?
A. I was shown a report and I was -- I was the officer there
at the time.
QuﬁisOkay. 4ye11, I was getting to that. Alright, and you
wefe&@ﬁp;#?fﬂ
A. Right.
Q. Who else went to that scene when you were there?

A. Corporal Joe McAfferty with the Marion Police Department

A M
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ard Deputy James Dollahite of Crittenden County.
Q. And if you would, take this blue marker and mark the
route that you followed going into Highland Park. (HANDING TO
WITNESS.) This is North toward Marion. (INDICATING.) This
is the serviece road. (INDICATING.)
A. (COMPLIES.) Okay.
Q. Alright, and you've marked on the Exhibit Two A that you
came in a d4ifferent entrance than the other officers?
A. That's right.
2. Alright. Is that further to the south?
A, Yes, it is.
Q. And when you got there, about how many people were there
on the scene -- not counting the officers?
A, I'd say seven or eight.
Q. Okay, and are you -- were you acquainted with the
defendant on May the fifth and know who he was?
A. Yes, sir.
Q. Okay, and 4id you sece him there?
a, Wo, sir, I did not.
MR, FOGLEMAN: I don't have any further questions.

o - CROSS EXAMINATION
BYV&R, STIDBAM:
Q. Do you remember who was there -- the other people? Did
you know them?

A. I remember faces. I could tell you probably maybe one

2195
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name and that's it.
MR. STIDHAM: ©Nothing further, your Honor.
(WITNESS EXCUSED.)
GLORIA WILSON
having been first duly sworn to speak the truth, the whole
truth, and nothing but the truth, then testified as follows:

RECT EXAMINATION

4

D
BY MR. DAVIS:
Q. Would you state your name, please, ma'am?
A. Gloria Wilson.
0. And, Ms. Wilson, where do you live?
A. Weat Memphis. z
Q. Okay, and back in -- on May fifth of nineteen ninety-
three, were you conducting an alcohol safety program for
people who had received D. W. I.'s and were required to go to
alcohol safety school?
A. Yes, T was.
Q. Okay. And any -- when did you start -- when was the
first time you started doing that class?
A. May f;fth of ninety-three.
Q.. So that -- so that was the first night you'd ever done
that?. .
A. H Yes.
Q. And when did those classes start?

A. The time?

~i1e4 )
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Yes, ma'am.

Six o'clock in the evening.

Okay. And when would those classes end?

Well, anywhere from seven-thirty to eight o'clock, but on
particular one they ran clogser to eight o'clock because
was my first day and I was being evaluated.

And when you say "evaluated", was there somebody there

observing what you were doing?

A.

Q.

That's right.

Okay, and so how late did this class that you conducted

on May the fifth -- how late would it have gone to?

A.

Q.

At least fifteen to eight. £

Okay. WNow, I would like to show you what's marked as

State's Exhibit Two B which is kind of a sign-in sheet. 1Is

that

a sign-in sheet you use -- or a copy of one that you

would use to -- for people to sign in on a particular -- at

the meeting? (HANDING TO WITNESS.)

A,

(EXAMINING.) WNo, this is a 1list that I made and when

they come to class I just call them by name and check that

they was in class. But I do have a list that they do sign

begcause they sign in.

Q.

A,

Okay. Have you got that with you?

No. Maybe at this first particular session he might not

have signed in.

Q.

Okay. Well, this indicates thig---

-4
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This indicated that T did call -- call them out by name

and checked. The check indicates that they were in class.

Q.

that

A.

A.

Okay, and who is the last one on this roster?

Jessie Misskelley.

And that's Jessie Misskelley, Senior?

Yes, it is.

And does it show that he was checked as being present on
first class?

Yes.,

And that would have been on May fifth, Is that correct?

Yes.

MR. DAVIS: Your Honor, at this time we would move
for the introduction of State's Exhibit Two B.

MR. STIDHAM: Nc objection.

THE COURT: Alright, it may be received without
obijection.

(STATE'S EXHIRIT TWO B IS RECEIVED IN EVIDENCE.)

MR. DAVIS: May we exhibit to the jury, your Honor?

THE COURT: Yes, you may.

v(Sﬂ@TE'S EXHIBIT TWO B EXHIBITED TO THE JURY.)

Mg;iDAVIS: - Mr. Stidham, did you all ever introduce
thnt.feééipt —-- the blow-up of the receipt showing he was
there on the €ifth?

MR. CROW: I think we-=--

MR. STIDHAM: I think we just introduced the
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original receipt.

BY MR. DAVIS:

Q. T'd like to refer you to exhibit -- Defendant's Exhibit
Number Five. TIs that a receipt that Jessie Misskelley, Senior
-- reflecting that he paiad Fifty Dollars to that class on May
fifth? (HANDING TO WITNESS.)
A, (EXAMINING.) Yes, it is.
Q. And from -- 30 based on your testimony the persons
attending that class would not have left until a quarter til
eight, at least, on that davy?
A. Yes,

MR. STIDHAM: WNo questions, your Honor. i

| (WITMESS EXCUSED.)
BRYN RIDGE
having been previously duly sworn to speak the truth, the
whole truth, and nothing but the truth then testified furcher
as followas:
REDIRECT EXAMINATION

BY MR. POGLEMAN:
Q. You're the same Detective Ridge that previously
teﬁgiffed?;ch
Ao Yes, sir.
Q. 'iéétective Ridge, in your experience as an investigator,
in the past have you attempted to obtain phone calls that --

records of phone calls that were not long distance -- local
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calls?

A‘

Yes, sir, I have.
Alright, and are you able to get that type of record?
No, sir.
MR. FOGLZMAN: I don't have any further questions.
MR. STIDHAM: No guestions, Judge.
(WITNE3S EXCUSED.)

MR. DAVI3: Your Honor, at this time the State wonld
rest.

THE COURT: Have you got anything additional?

MR. STIDHAM: May we approach the bench?

(THE FOLLOWING DISCUSSION WAS HELD AT THE BENCH OUT
OF THE HEARING OF THE JURY.)

MR. STIDHAM: I would prefer we renew our directed
verdict motion in chambers right before we do jury
instructions.

TAE COURT: No, you can do it right here. Do you
want to add any additional matter not previously covered?

MR. STIDHAM: Oh, your Honor, I would like to

briefly go through it while -- if we can do that in

- chambers while we're doing the jury instructions.

THE COURT: Well, just a minute. 1I'll just let the
jury go because we're going to have to go over the jury
instructions anyway.

(RETURN TO OPEN COURT.)

Alag -




REPORTERS PAPER & MFG CO B00-626-6313

FORM OR-325

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1594

THE COURT: Alright, ladies and gentlemen, both
sides have rested their case and the testimony is
concluded. It's -~ T'nm getting ready to give you a
recess. It's still important that even though both sides
have rosted their case that you not attempr to discuss
the case among yoursclves or with anyone-until it's
finally submitted to you. I'm going to give you a leong
lunch break -- until one-thirty. and the reason for that
iz is the Court will have to hear and rule on some
motions. TI'll have tc go over and discuss the jury
instructions with the lawyers. I don't anticipate ‘that
to take too long, but I want to give them a little ‘bit of
time to collect thelr thoughts because as soon as I read
the jury instructions then they'll argue their case. 3o
that's the rcason for the two hour lunch break.

5c, again, you're reminded of the admonition not  to
discuss the case or allow anyone to attempt to discuss it
with you or in your prescnce. And you may stand in
recess until cne-thirty.

{(RECESS.)

{THE FOLLOWING YEZARING WAS HELD OUT OF THE PRESENCE
OF THE JURY.)

THE COURT: Let the record reflect that this is a

hearing out of the presence of the jury.

MR. STIDHAM: Your Honor, may I have just a moment,

199,
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please?

THE COURT: Yes.

MR. STIDHAM: Your Honor, we would like to -- to
renew our Motion for Directed Verdict.

THE COURT: Alright, lect me make the announcement.

I need the door closed out there, please.

Let the record reflect that this is a hearing out of
the presence of the jury at the close of the case, both
the State, and the defendant, and rebuttal.

Alright, you may proceed.

MR. STIDHAM: Your Honor, again, we would renéw our
Motion for a Directed Verdicr and we would submit that
the State has not met its burden of proof with regard to
the defendant having committed the offense of capital
murder, three counts of capital murder. More
specifically, we would submit that there is no evidence
that Mr. Misskelley with the premeditated and deliberated
purpose of caused the death of another person, caused the
death of any of the three victims.

Secondly, your Honor, we would submit that the only

. evidence the State has offered is the defendant -- is the

defendiﬁt's statements to the police in which if you
assume that they are true -- and we say that they're not
-- he said that he was only present and that he did not

hurt or kill anyone. The Supreme Court has ruled that

N D)~
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mere prescnce at the crime was not sufficient to attach
accomplice liabilicy.

Your Honor, there's no proof that Mr. Misskelley
acted as an accomplice to the capital murders or any
homicide or any level of ‘hemicide. 1In order for the
£tate to prove Mr. Misskelley was an accomplice they must
shew that he aided, assisted, or abetted 1in committing
the offense. Secondly, that Mr. Misskelley himself had
“hc required intent to commit the charge of capital
marder.

He would respectfully direct the Court to the -
nineteen ninety-threc decision of the Arkansas Supreme

Court in Fight versus State. Tt's cited at 314 Ark. 438,

and which provides "Qur interpretation of the accomplice
liability statute, Pive dash, Two dash, Four Oh Three
effectuates the policy that an accomplice's liability
ought not to extend beyond the criminal purpose that he
or she shares. Because accomplice liability holding an
individual criminally liable for actions done by another
iv is important that the prosecution fall squarely within
the staﬁﬁte."

Your Honor, we would submit that there is nothing
that has bdeen introduced by the State against the
defendant to suggest that he had the intent to commit any

homicidal act or aid or assisted in any homicidal act.

NN AT
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Again, your Honor, we would submit that there's
nothing withou: adding conjecture and speculation that
would make Mr. Misskelley an accomplice to this homicide.

TEE COURT: 1Is the Fight case the one that involved
the loaning of an automobile to a person that---

“R. CRCW: Yes, your Honor.

[HE ZOURT:  -~-killed a person while -- while
intoxicated?

dR. CROW: Yes, your Honor, that's the case.

THE COURT: Well, I think that--—-

“4R. STIDHAM: <Your Honor, we would also--- *

THE COURT: ---considerably distinguished from the
present facts.,

MR. STIDHAM: Your Honor, I think there is also some
logic that we could direct this way in regard to the
Fairchild decision in talking about the intent of an
accomplice, and we'd like to bring that to the Court's
attention as well, and when we submit out arguments for
cach level of homicide that we anticipate the Court will

instruct the jury on.

THE COURT: Well, I think you've pretty well

ennnciated the same objections at the proper stages

previously.

Does the State want to make a -- a regponse for the

record?

A~
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MR. DAVIS: Your Honor, for the record, the mental

intent required -- as the Court's well aware that mental

intent is something that can only be proved by

circumstantial evidence, and in this case basically what
the defense is arguing is that there -- the defendant is
not a credible individwal in that what he said to the
police was a lie.

But basically what he said to the police that was
introduced is that he knew they were going out there to
huart someone the night before, that he went out there,
that is clear from the record that at a very minimum --
even locking at the evidence in a light most favorable to
the defendant -- which is not what the measure is -- that
—- that Steven Mcore -- or Michael Moore, excuse me --—
would not be dead but for the defendant's actions in
aiding and assisting in bringing him back.

In addition to that, there's evidence that there
were three weapons used. There was evidence that there
was different type injuries caused. There's evidence
that a different type of knots on the ligatures which
would bevconsistent with more than one individual, and I
certainly think the jury can infer just from the very
nature of three eight-year-olds being killed that there
was more than one person actively involved in that, and I

think all of those things together -- primarily what the
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defendant has said himself to police officers indicates
that he had that mental state necessary to amount to
capital wurder.

THE COURT: Mction for Directed Verdict will be
denied. Tne Court's of the opinion chat a jury guestion
has wpecn established,

MR. STIDHAM: Thank you, your Honor.

THE COURT: Alright, gentlemen, I don't anticipate
us having a whole lot of problem on these instructions.
Do you want to tackle them now in the back?

MR. STIDHAM: 1 prefer that, your Honor.

THE COJRT: Well, you know, there was one thirg.

You and Mr. Crow offcred an instruction on the diminished
capacity of -- wnat do we call it -- in capital murder.
There's a new statute —-- a ninety-three statute -- that
where it's an allegation that a person is mentally
retarded that that -- that goes -- that goes on the death
penalty and only in che punishment phase, but I'm -~ I'm
raising this now because as I recall, Doctor Wilkins®

tegtimony and the last psychologist that testified each

- of them testified affirmatively that he was not mentally

retardeéd.

MR. STIDHAM: Your Honor=--—-
THE COURT: 3o there is no evidence to the Court

that he was mentaily retarded.

IO
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MR, STIDHAM: Your "donor, again, the Arkansas

Legislature has promulgated that definition and it not

[
[#1]

inition as used by -- the clinical

THE TOURT:  Yell, we czn argue that later, but I'm
juast voicing ny view of the status of the cvidence that
there is ae cvidence to suggest that he is other than -~
Jery warst a borderline functioning individual.

PR. O CBOYW:  Ye'we used the term — mostly, mentally

¢

]
™
0O
i~
[¢]
s}
rt
=
¢

defi e tried to stay away from the term,
mentaily retarded. =

THE COURT: Well, T think the statute uses the:
term---

"R. CROW: Judge, again, the statute's definition of
mentally deficient or retarded is different.

MR. STIDHAM: It refers to sub-average general
intellectual functioning, and <hit's different than
saying somebody with this particular I. Q. is classified
ag~-—-

THE-COURT: --Well, right now there's no testimony

te that effect at all other than the hearing that was

_conducted in Osceola and I recall the testimony from that

n

hearing, but if it's to be submitted to the jury and it
may be talking about something right now that may never

come up. But if it does come up, I anticipate that

AROS.
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you'll have te then redirect that testimony to the jury
in the purnishuent phase.

MR. CRCOW: We fully anticipate that.

THE COUET: These are the ones I'm going to give in
the first cacch and then these are the verdlct Fforms that
acconmpany it. They're exactly like yours with a

exceprion of thiat one language and I did add Two Oh Two.

Y47

The only reason I'm using that set rather than yours is
becausc you iucluded wmanslaughter and I'm not going to
give manslaughter.

HR. STIDHAM: VYou are or you're not? ®

THE COURT: Wot. I don't think there's any --= any
factual scenarie at all that I've heard that would
justify giving the manslaughter charge as a lesser
included.

-~

MR. CROW: Your Honor, I have reviewed the
instructions which the Jourtv will submit. The oojection
{ have, I have as to the A. M. C. I. Four Oh One,
Accomplice Liability, in and of itself it's appropriate
if accompanicd by another instruction which the Court is
refusing, I have no objection.

However, without the accompanying instruction I do
object and that I will submit ay accompanying
instruction. The accompanying instrucrion I would

rogueat has been labeled Defense Instruction Number One

AA06 ..
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and proffered zs follcows: T would also like to proffer

rl.

it in the wlzcrative, ©oo, your Horor. PFlrst off, the

proffer I heve -- I'm submitting now.
An acceiplice is criminally responsible for the act
0f others n.y to the extent he has a shared criminal

-«

wrpose with the o2thers. IS you ultimately find that

M &)

Jes3ie Liuyd cligskelley, Junlor was an accomplice you may
find ndm gullty only of a crime you determine that he had
a coascious object to engags in or a coascious object to
cauge such a resulz. And I've cited the case of Fight

versuz State. That would be Arkansas cite 314 Ark S 438

-- I do not have the Southwest cite. It wasn't onjihere.

TAE I07RT:  Okay. The Court has considered
defendant's offered instruction number one and refused it
for viae followiag reasons. I believe it's covered by A.
4. C. I. Four Oh One. That this is not an approved
aocdifizacion and quoting Irom the Fight casc, the Court
cthere held that 1f one's purpose wag to promote or

facilitate the commission of an offense then they were

- accomplices of that criminal offense, and the Court
distinguishes Fight from the present case for the

‘fdllowiﬁg reasons.

In the Fight case the passenger in the automobile
was merely a bystander. He did nothing in the operation

<f the car, d4id not direct the operation of the car, did

NAN/NCRN NS
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233is% ¢x promote in the operation of a vehicle that
osused the Jdenth of an individuzl., 223 T would have come

o the same conglusien. Had that been the facts in this

MRL NTOW: Yes, vour Honor.

THR CAURT: And so wo me *that the fasts before the

)
2
[t
4
ot
o

re entirely different 2nd distinguishable from
Pight. In “he present case therc iz testimeny ~- if it's
believed -- from the defendant himself indicating that he
tnew and had nowlcdze of and was awarc of his
acecerplices' intent te dc harm to some heys —- hurt some
hoys T belicve wag the guote —— on the day before. That
he then accompanied them —-- or went te the location where
they were and met with them and =2t and during the course
cf the conduct that we're here for, he assisted in

tolding, retaining, and retrieving onc of the young

victimg ~- epecifically Moore -~ and brought him back

after having observed viclence being done to the others

and-those -- those arc indications clearly that a jury

could find and conclude that the defendant, Jessie

bt

Miggkelley, was an accomplice and that he did not only

agrec to aid, but that he had prior knowledge of the

ANOX
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possibility of 2 person being hurt and, secondly, that he
participated in the actual retention of one of the
persons who ultimately died. And but for that act that
young man may very well have been alive. For that
matter, all three of them could have if he escaped to a
safe refuge.

MR. CROW: Your Honor, if I may respond---

THE COURT: For those reasons I'm denying the
submission.

MR. CROW: 1If I may respond briefly to that, your
Honer?

THE COURT: Sure. <

MR. CROW: Of course, in our directed verdict motion
we discussed that. 7T don't intend to change anything
about my directed verdict motion.

My contention is this: At this point after the
Court's ruling of directed verdict for the sake of
argqument I will acknowledge what you just stated.

However, it is not the -- the jury is not reguired

to’ £ipd that he had -- those intentions. I think the

- Jury could by -- by his -- by the statements that have

beed?gifcn in testimony earlier could find less. I think
the jury is -- it's critical that the Jjury finds --
undergtands that if they don't find that he had that

intention, that he personally had an intention, I don't

NS
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want the jury confused that the intention of Damien or

the intention of Jason was Jessie's intention. Arguably

they could find that was -~ that he had this intention at
all -- up to this point. But I think it's critical thar
if the jury believes that he -- vyou know -- if the jury

believes the story to some extent hut takes the lesser
cage scenario -- that's what they decide -- they're back
in the jury room, your Honor, and they decide, I think
the story is somewhat credible. T think he was there. T
don't think he intended to do any of this. I don't think
he did anything that happened to these boys, but I know
Jason and Damien intended, therefore, we are going to
find him guilty of capital murder.

If that's their thought process, your Honor, I think
that's an incorrect statement of what the thought process
should be.

THE COURT: I think everything you're saying are
reasonable inferences that can be argqued from the facts
and argued to the jury. However, the law on accomplice

liability states simply and simply put. We've done away

with-=="

n;'ug;,caow: Yes, your Honor.
THE COURT: ---accessories before and accessories
after the fact and we have one broad statute on

accomplice liability and what a jury must find in order

D AND
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to find that onec was an accemplice of another in any
¢riminal event is that it was their purpose of promoting
or facilitating the commission of any offense. And that
they aided, agreed to aid, or attempts to aid the other
person in the planning or committing of the offense.

So the gravestone of rhe offense of accomplice_
liability is the purpose to aid and facilitate—--

MR. STIDHAM: The offense, your Honor.

THE COURT: ---the offense. That's exactly right.

MR. CROW: So if the offense 18 capital murder he
has -- he has to have the purpose and aid -- to
facilitate capital murder. ¥

THE COURT: Well---

MR. CROW: If the offense is first degree murder he
has to have a PuUrpose to aid or facilitate---

THE COURT: Well, I'm not sure that that's an
accurate statement. I -- I think that if it can be shown
that one's intent -- intends to aid and assise another
person in a criminal endeavor and it results in death,
that. the element of transferred intent applies ang that'sg
not something that we normally argque by way of jury
instructions to a jury. I mean it's a concept of law
that you know and I know---

MR. CROW: Yes, your Honor.

THE COURT: 1It's also the concept of a felony murder

2]
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back door -~ once I start reading the jury instructions,
I don't want anybody going in and out. I probably ought
to announce out there if anybody wants to come in they'd
better do it now. I didn't think fo tell you that.

Alright, Court will be in session.

Alright, ladies and gentlemen, TI'm about to read to
you the instructions of law that you are to apply to the
facts that you've heard in this case. They 've been
reduced to written form and you'll be able to take a copy
of the instructions to the jury room with you and they
should answer your questions on point of law. I'll
attempt to read them where you can understand them..
Obviously, I might read them too fast, or stumble over
something. T hope I don't, but if I do, you do have a
copy in the jury room to refer to.

Was there anything else you gentlemen need to do
before I procceded reading the instructiqns?

MR. DAVIS: Wc, sir.

MR. STIDHAM: WNo, sir.

THB COURT: Alright.

Th@,faithful performance of your duties as jurors is

’eSaenti@l to the administration of justice. It is my

duty as judge to inform you of the law applicable to this
case by inatruction and it is your duty to accept and

follow them as a whole, not singling out one instruction

N I\
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to the exclusion of others. You should not consider any
rule of law with which you may be familiarv unless it is
included in my instructions.

It is your duty to determine the facts from the
evidence produced in thig trial, You are to apply the
law as rcontained in these instructions to the facts and
render your verdict upon the evidence and law. You
should not permit symnathy, prejudice, or like, or
digslike of any party to this action or of any attorney to
influence your findings in thisg case.

In deciding the issues you should consider thg
testimony of the witnesses and the exhibits received in
evidence. The introduction of evidence in Court is
governed by law. You should accept without question my
rulings as to the admissibility or rejection of evidence,
drawing no inferences that by those rulings I have in any
manner indicated my views on the merits of the case.

Opening statements, remarks during the trial, and
closing arguments of the attorneys are not evidence, but

are made only to help vou in understanding the evidence

~and applicable law. Any argument, statements, or remarks |

of-the;attorneys having no basis in the evidence should
be disregarded by you.
I have not intended by anything I have said or done

or by any questions that I may have asked to intimate or

=\
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suggest what you should find to be the facts, or that T
believe or disbelicve any witness who testified. If
anything that I have done or said has seemed to so
indicate you will disregard it.

In considering the evidence in this case yosu are not
required to set aside your common knowledge, but you have
a right to consider all of the evidence in the light of
your own observations and experiences in the affairs of
life.

Tou arc the s30le judges of the weight of the
evidence and the credibilicty of the witnesses. 1In -
deternining the credibility of any witness and the weight
to be given his testimony, you may take into
consideration his. demeanor while on the witness stand,
any prejudice for or ajaianst a party, his means of
acquiring knowledge concerning any matter to which he
testified, any inceresc he may have in the outcome of the
case, the consisteuncy or inconsistency'of his testimony,

its reasonableness or unrecasonableness, and any other

- fact or.circumstance tending to shed light upon the truth

~or falsity of his testimony.

- An expert witness is a person who has special
knowledge, skills, cxperience, training, or education on
the subject to which his testimony relates. An expert

witness may give his opinion on questions and

A A
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controversies., You may consider his opinion in the light
of his qualifications and credibility, the reasons given
for his opininn, and the facts and other matters upon
which his opinion is based. Ynu are not bound to accept
an expert opinion as conzlusive, but you should give it
whatever welght you think it should have. You may
disregard any opinion testimony if you find it to be
unreasonable.,

The State must prove beyond a reasonable doubt each
element of the offense charged. On the other hand, the
defendant is not required to prove his innocence. :There
is a presunption 3F the defendant's innocence in a#
criminal prosecution. In this case Jessie Lloyd
Misskelly, Junior is presumed to be innocent. That
presumption of innocence attends and protects him
throughout the trial and should continue and prevail in
your ainds until you ace coavinced of his guilt beyond a
reasonaple doubt.

Reasonable doubt is not a mere possible or imaginary
doubt; -It is a dcubt that arises from your consideration
o£ théf;#idcnce and one that would cause a careful person
tdﬁ@#ﬁ%@band hesitate in the graver transactions of life.

A juror is satisfied beyond a reasonable doubt if
after an impartial consideration of all of the evidence

he has an abiding conviction of the truth of the charge.
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Fvidence that 3 witness previously made a statement
which is incensistert with his testimony at the trial may
be considered by you for the purpose of judging the
credibility of the witness, but may not be considered by
you as evidence of the truth of the matter set forth in
that statement.

In this case the 5State does not contend that Jessie
Lloyd Migskelly, Junior acted alone in the commission of
the cffenses of three counts of capital murder. A person
is criminally responsible for the conduct of another
person when he is an accomplice in the commission of an
offense.

An accomplice is one who directly participates in
the commigsion of an offense or who with the purpose of
promoting or facilitating the commission of an offense
agrees to aid, aids, or attempts to aid the other person
or persong in the planring or committing the offense.

Parpoge lg defined: A person acts with purnose with
respect to his conduct or a result thereof when it is his
conscious object to engage in conduet of that nature ot
to cause such a result.

'Jeg?ie Lloyd Misskelly, Junior is charged with three
counts of capital murder. This charqge in each count
includes the lesser offenses of first degree murder and

second degree murder for each count. You may find the

<Y A
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defeandant guilty cf one of rhese offenses or ycu may
acguit him ocurright. If you have a reasonablce dcubt as
to which offense the defendant may be guilty of con each
couant, you may find him gullty only of the lesser
offense. If you have a recasonable doubt as ts the
defendant's quilt of all offenses, you must find him not
guilty.

Jessic Lloyd Misskelly, Junior is charged with the
offense of capital murder, three counts. To sustain this
charge on cach count the State must prove the following
things beyond a reasonable doubt: *

First, that with the premeditated and deliberated
purpose of causing the death of any person, Jessie Lloyd
Misskelly, Junior or an accomplice caused the death of
Michael Moore in Count One or Stevie Branch, Count Two,
or Chris Byers, Count Three.

Furpose is defincd again: A person acts with
purpose with uespect te his conduct or a result thercof

when it 1is his conscious obiject to engage in conduct of

that nature or to cause such a result.

If~you have a reasonable doubt of the defendant's
guilt on the charge of capital murder, you will then
congider the charge of first degree murder.

To sustain the charge of first degree murder the

State must prove beynnd a reasonable doubt that Tessie

I
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causing the
death of another person cauvsed the death of #ichael Moore
in Count One, 3teven Sranch in Count Two, and Christopher
Byers in Count Three,

If you have a reasonable doubt of the defendant's
gullt on the charge of Tirst degree murder, you will then
consider the charge of second degree murder.

To suztailn the chardge of second degree murder the
State must prove beyond a reasonable doubt that Jessie

Lloyd Misskelly

Ly

anior Xnowingly caused the death of

-

¥ichael Moore in Count One, Steven Branch, Count Twd, and
Christopher Byers in Count Three under circumstances
manifesting extreme indifference to the value of human
iife or that Jessie Lloyd Misskelly, Junior with the
purposc of causing scrious physical injury to Michael
Moore, Count One, Steven Branch, Count Two, and
Christopher Byers, Count Three did cause the death of

teven Branch and Christopher Byars.

[$2]

Michael Moowe,
Xnowingly is defined: A person acts knowingly or
with knowledge with respect to his conduct or the

circumgtances that exist at the time of his act when he

ViSﬁhﬁa@é that his coanduct is of that nature or that such

circumstances exists. A person acts knowingly with
regpect to a result of his conduct when he is aware that

it 1s practically certvain that his conduct will cause

N Y Ty
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such a8 result,

Serious physical iniurv means physical inijury that
createg a subgraptial rigk of death or that causes
protracted disfigqurement, orotracted impairment of
health, or 1nss or oprotracted impairment of a function of
any bodily membher or organ.

n order to fiﬁd that Jessie T.lovd Misskelly, Junior
acted with premeditated and del ibevated ourpose you must

find that he had the conzcions obidect to cause death and

of weighing in the mind the consequences of a course of

conduct

oi]

2 d4izatinquished from acting upon sudden impulse

without exercigse of reasoning powers.

Ag

{

Tr i3 not necessary thar this gtate of mind existed

£~y any

=3

particnlar Jenarh of time, but it is necessary
that it was formed hafnre the homicide was committed.

TE you find Jessie Tlovd Misakelly, Junior gquilty of
capital murder, firast Aeqree murder, or second degree
murder of one ar more anunts vou will so indicate on a
verdiet form to he given %o you.

iIéiycu find Jesszie T1nyd Misskelly, Junior not

guiltgL§£ one or more counts you will so indicate on the

Tn your Aeliheratinng the subiect of punishment is

not to be Aiscusged or consgidered by you. Tf you return

Y N N e
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INSTRUCTION NO. | /

An accomplice is criminally responsible for the acts of
others oﬁly to the extent he has a shared criminal purpose
with the others. If you ultimately find that Jessie Lloyd
Misskelley, Jr. was an accomplice, you may find him guilty
only of a crime you determine that he had a conscious object

to engage in, or a conscious object to cause such a

result.

Fight v. State, 314 Ark. 438, S.W.2d (1993).
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INSTRUCTION NO. ¢
AFFIRMATIVE DEFENSE - CAPITAL MURDER

Jessie Lloyd Misskelley, Jr. asserts an affirmative
defense to the charge of capital murder. To establish this
affirmative defense, Jessie Lloyd Misskelley, Jr. must prove
each of the following things:

First: That he was not the only party to the offense;

Second: That he did not commit the homicide act; and

Third: That he did not in any way solicit, command,
induce, produce, counsel, or aid its
commission.

Jessie Lloyd Misskelley, Jr., has the burden of proving
this defense by a preponderance of the evidence, unless the
defense is so proved by other evidence in the case.
"Preponderance of the evidence" means the greater weight of
evidence. The greater weight of evidence is not necessarily
established by the greater number of witnesses testifying to
any fact or state of facts. It is the evidence which, when
weighed with that opposed to it, has more convincing force
and is more probably true and accurate. If the evidence with
regard to this defense appears to be equally balanced, or if
you cannot say upon which side it weighs heavier, then the
defense has not been established. If you find that this
defense has been established then you shall find Jessie Lloyd
Misskelley, Jr. not guilty of the offense of capital murder.
.Whatever may be your finding as to this defense, you are
reminded that the State still has the burden of establishing
the guilt of Jessie Lloyd Misskelley, Jr. upon the whole case
beyond a reasonable doubt.

AMCI 1501 D

1722
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Tas there anything elsce, gentlemen?

A LR N & dn gl L PN ~ 3
R A T 8
- .
MR, STIDIIAM: Me, s5ir,

THE 207U27T: Alright, you may arguce your casc,

TIT 27URT: "o you want the verdist forms?  T've got
¥R, TOCLEMAN:  Your Uonor, if I could have just a
TR COURT: tles, try to keep them in the right order

MR, TOCLTMAN:  May it pleasc the Court, Mr. Sgidham,
. Crow, an? ladics and gentlemen 2f the jury. Before I
aztuaally Jet ints —-— wo zall it argument -~ I'm not going
To arJue with you. I'm going to try to teason through
the facts and law and tal% to you -~ bdut heforc we get to
that, I want to take this opportanity aad 1'm zure Mr.,
3tidh=am and YMr. Zrow would Join me in this -- in
sincerely than%ing you far your willinagnaess to scrve as
jurors,;a this case. This 1lsn't your all’'s case. This
is a Cfﬁatcnden Zounty case and we appreciate -- we all
ap?tecigte your willingness %o scrve as jurors in this
zasae and take time away-from your families and your jobs
to be with us and help a3 to scc that Justice is

done.
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In this case snen you became a juror you recail
standing 2t tae Ilrst ana ysu took an osath.  And you took
an oath TO Dasc yodr verdicro solely and exclusively on
the law as Judge Burnett has given you and the evidence
ag it comes Zrom £his witness stand, not spe-ulacion and

a0t gonjecture, 2ail o3 the evideacs a3 it comes from this

witness stand. Thac's all that anybody <an ask you to

In the Judge’s instructiong also he mentioned
sympaciny. Ladies anz geatlemen, this is not a case about

sympaciy for either side and it's nacural for you to feel

1

sympathy, but in this case we don't want you ta fedl
sympathy £or anyboady in the case. de don't want you to
allow thatv to affect your decision in this case. #e
submic to you afier yoa look objectively ac the evidence

in this casec, at the testimony in this case, that you

1]

will retura an appropriace verdicsto of ilty to three
o] Fagnls

¥

counts of capictal aurder.
dow, ia this case, Judge Burnett has instructed you
that iin.order to sustain a coavicrion of capital murder,

in ordexr for you to return a verdice of guilty of capital

‘murder ihe 3tate pas o prave two things beyond a

reasonable doubt sa cach zcount. That is that with the
premeditated and delicerated purpose of causing the death

of another person :anis defendant or an accomplice -- or

N AADYA
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an accomplice caused the death of Michael Moore on Count
One, Stevie Branch on Count Two, and Chris Byers on Count
Three.

Now, in regards to the reference to an accomplice,
the Judge has given you an instruction on accomplice.

And in this instruction he tells you that a person is
criminally responsible for the conduct of another person
when he is an accomplice. He's just as guilty if he's an
accomplice. And an accomplice is one who either directly
participates in the commission of an offense, or who with
the purpose of promoting or facilitating a commission of
the offense, he aids, agrees to aid, or attempts ta aid
the other person in planning or committing the offense.

Now, the definition of purpose is on here, too. And
thegse definitions are real important. And if you loock at
it you'll see that a person acts with purpose with
respect to his conduct or a result thereof when it is his
conscious object to engage in the conduct of that nature
or to cause such a result,

Now, what I would like to do now is take the
elements of the offense and go through with you the
elements that we have to prove and what the evidence has
been in this case.

First, that with the premeditated and deliberated

purpose of causing the death of Michael Moore, Stevie

YD) o
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Branch, and Chris Byers, this defendant in his taped --
let me back up. This defendant in the statement before
he admitted being present, he tells Detective Ridge and
Detective Gitchell that he has a phone call the day
before the murders and that he's told that Damien and
Jason are going to West Memphis and they're going to get
these boys and hurt them.

He also testifies that at one of these cult meetings
he mentions that a photograph of not just some boys, but
these boys is passed around at this meeting. Wow, Mrs.
Byers testified about her son coming in a month or :so
before and saying about how some strange man all ir black
had taken her picture -- had taken the son's picture --
Chrig' picture.

He also stated that Damien had been watching these
boys. He had been stalking these boys ~-- premeditation.
In looking at premeditation the injuries themselves speak
loudest -- multiple skull fractures, Chris Byers bleeds
to death, and Stevie Branch and Michael Moore are
drowned.. Was there a conscious object to cause death?
Unqueationably. I don't believe anybody could dispute
that.mf‘

The second element is that the defendant or an
accomplice caused the death of Michael Moore, Stevie

Branch, and Chris Byers. The defendant himself in this

N )2\
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taped interview describes this event. He describes his
participation -- or what he said -- is his participation
in this event. The defendant's own expert says that the
natural inclination of a defendant is to lessen his
involvement in the offense, and 1'll come back to that a
little bit later. So he describes it for you himgelf.
In the way he describes it it reveals a premeditated and
deliberate murder although he tries to lessen his own
involvement.

Now, these alibis ~-- being in Highland Park and
wrestling. This was a parade of defendant's friends.
You saw the yellow ribbons. It's a -- the Judge tells
you in'judging credibility you judge demeanor, the way
the witness testified, whether -- and I'm not getting
this word-for-word, so rely on what the instruction tells
you, not what I tell you it is -- whether there is any
recason him not to be telling the truth, any bias,
anything to be gained from the outcome of the case. And
when you look at the people with the yellow ribbons the
bias is. obvious. They're here to try to help the
defendant.

;Eow{ when you analyze their testimony -- and this
isn't avreal impressive professional diagram I've got
here -- but, when you analyze their testimony in regard

to Highland Park -- and, of course, you can't see this,
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but I'm just going to refer to it because it helps my
memory -- the testiﬁony about where the defendant was up
until about five-thirty is really pretty consistent.
It's pretty consistent among the witness. But when you
get to the crucial time around five-thirty or six
o'clock, these witnesses have this defendant in three or
four different places at the same time. You look at it
at about -- see, Susie Brewer, she's got at six -- around
3ix o'clock -~ between five-thirty and about seven, she's
got her and the defendant on the street together and at
Stephanie Dollar's house. =

You move down to Jennifer Roberts. She's got at six
o'clock the defendant and Christy Jones on the
defendant's porch. Christy Jones says that from
beginning about five~thirty or six she and the defendant
are on her porch by themselves un -- for about an hour or
an hour and a half. So anywhere from five-thirty to
seven or six to seven-thirty she's saying that they're
sitting on the porch all by themselves.

-'Yfou go down to Mr. Hoggard, he puts at six-thirty

nJessie;By himgelf out in front of Stephanie Dollar's

house, not on the porch at the defendant's and not with
Susie Brewer down the street.
Mr. McNease says that about that time that he sees

the defendant at this police car which is down the street

N e ey —
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from the defendant's house and finally, Jessie, Senior
says that ne zees the police there when he gets home from
D. W. I. School -~ well, D. W. I. School doesn't leave =--
doesn't begin until almost eight o'clock and if you'll
look at this radio log you'll see that the officers
checked off the scene there right before seven o'clock --
or eight o'clock. Anyway, it was at a time when -- thevy
had already left by the time Mr. Misskelly, Senior got
home -- or even left where he was. So this is all
totally inconsistent.

And then when ysu go to the wrestling alibi, tﬁat
was a total total mess. You have Fred Revelle, thé?only
one -- the only person whe comes to the police and says,
"Look, I think I may have made a mistake. He was with me
and here's why he was with me. We had gone wrestling.

It was me and Jessie and"™ -- one other person, I believe
he said and -- in his first statement to the police ~--
"and I know it was that day because that's the day we
paid the money.” So the police naturally doing their

job, they go out and investigate to see if he's righe.

. Has~v¥iypu know ~- was the defendant somewhere elsge?

_;§ﬁ¢41a and behold, what do they find out? The money was

paid a week before that, and they get a receipt to prove

that.

Well, then when Mr. Revelle comes into court and
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testifies, this story is completely different. He hédn't
told anybody about it with law enforcement.

Then youn have Dennis Carter come in here and sy,
"Yeah, I went with him May the fifth. T know it was May
the fifth as sure as I'm sitting here.” But that's the
gist of his words. And then what did he tell the police?
Shortly after -- keep in mind, this is when it was still
fresh in memory -- shortly after the arrest of the
defendant what did he tell them? He said, "I didn't go
wrestling then. 1 4idn't go wrestling until after the
murders that happened -- days after"™ -- just a mesd.

And then finally after witness after witness glves
these confusing and conflicting stories about being
wrestling or not wrestling, you have this Johnny Hamilton
come in. And he testifies that, "Well, I'm sure it was
that day. Xevin Johnson was at search and rescue. Keith
Johnscn went. That was the only time he went."”

Keith Johnson says, "Yeah, I went wrestling one time

and some specific events happened, but I don't know when

it was."”™ Reith Johnson, I think, told the truth. He

d¢idn't: have any idea when it was, but, yeah, he had been
wreatling with them one time. How do we know that's not
true? Not about Keith Johnson but about that it was May

the fifth.

When they went wrestling they signed this document.
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Reith Mercier -- T heope I say that right -- he came in
teday and testified, "I only went one time. I went one
time, signed the form, and it was before the murders.”

He was the last person that signed. He had to have
signed after Xeith Johnson, after Johnny Hamilton. Keith
Jecheson only went one time. So Keith Johnson had to have
gone before the murders because Keith Mercier signed
after him.

Also, on Mr. Hamilton Keith said, "Well, I'm not
going to drive six hundred miles for nothing.® He would
drive six hundred miles to testify but he won't goa;h:eev.
or four miles from Highland Park to the police department
to tell them, "Hey, I think you made a mistake.”™ He
didn't tell anybody. He didn't even tell the defense.

He didn't tell anybody. Somebody goes and talks to him
last Sunday and he says, "Oh, yeah, I remember vividly --
May the fifth." Where were we May the fifth? I even got
this flu.

The defense then moved from alibi to Mr. Bojangles.
Remember Mr. Bojangles? Remember that? 1Is there any

evidence;that suggests that Mr. Bojangles had anything to

do with this? You have a sheet with a single Wegroid

hair fragment. A single one. So they pick out Mr.
Bojangles to present up here as this must be the person

who did it. Well, let's think about that a moment.
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Well, there’'s blcod and he came in and kind of
uncoherent. Is there something to that? Could it have
been Mr. Bojangles? Well, let's think about it. What
about the crime. scenc?  Picture .in your mind the crime.
scene and then picture in your mind Bojangles. The crime
seene -~ not a drop of blood. Not one ~-- couldn't find
one. The bodies were hidden. The kids' clothes were
hidden. They were crammed down in the mud. The blood
was washed off the bank and the scuff marks. Contrast
that with Bojangles. He goes in there and he leaves
blood all over the place -- down the hall, on the wall,
on the floor, on the commode -- all over the place. Do
you really believe that a guy is going to go to the
trouble of cleaning up the crime scene, hiding the kids*
bodies, hiding their clothes, hiding any evidence of this
crime that's taken placc there, and then he's going to
walk down through a field to Bojangles Restaurant, a
public place, and leave blood all over the place. Give
me a break.

Thgadefense in their opening claimed that there was
going to be proof that this is Damien tunnel vision. No
evidence to that. None. The testimony was that yes,
Damien was a suspect, but he was one of a number of
suspects. Just one of a number.

Let's talk about thesc experts that were called by
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the defense. s the Judge has instructed you because
gomebody i3 labeled an expert -- and that applies bhoth to
the experts that testified on behalf of the State and
cxperes that testificd on behalf of the defendant --
vyou're cntitled vo weigh their credibility and teo judge
what yocu hear from them, decide whether you think it'*s of
any valuec or not.

Let's start with Mr. Holmes. What makes Mr. Holmes
an expert? He said why he had thirteen years of law
cnforcement cxpericnce. He worked for the Miami Police
bepartment for thirteen years and since that time he's
been a lecturer and a witness. Detective Gitchellfé had
nineteen yeaxrs of cxperience.

How, let's talk aboutr it. Actunally -- you think
about it -~ now, Mr. Holmes is a good witness as far as
presentation. But when you sit back and really think
about it and analyze what he said. YHe said the police
didn't do anything wrong. He had some problems with the
content of some of thc gquestions and some of the
responses. But as far as the police being coercive, he
said the police didn't do anything wrong. 1In fact if
yau{lifthink back and use your own memory -- do you
remember Mr. Holmes saying, "I would have done the same
things myself.” Do you remember that?

My, Holmes' complaint i3 time and ligature -- the

—_ N7 )
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knots -- and in his -- but in his testimony he says he
complains because they didn't clear these things up.
Weli, as the testimony has been and Mr. Holmes himsclf
admitted, when you'rc intcervicwing somebody you don't
ztop all of a sudden and start cress examining them about
comething they said that may be wrong. The goal is to
kecep the person talking. And then he says in his

testimony, "Well, thcey did go back later and clear up the

!

ime, but not the ligature."” And actually when he says
that, if you will look and listen to these tapes, there's
noching said about how -~ or what they're tied with until
the second statement anywWay. They didn't clear it ap
ater the first one »ecause it wasn't in there. It was
in the second one and that was not cleared up.

Now, I wanz to jo through some of the things that
Mr. Holmes said that you looked at in determining whether
you've got a -- a coersced confession or trie confession
-- I think that's thce way he put it. He says on the
problems of time and the ligature, he gave a few possible |
explanations. You know, he had to have been doped up or
he had. to have becen -- have a faulty memory, or maybhe
just”%mén‘t ~- that he wasn't telling the truth.

Now, what we have in this case -- you know -- the
evidence doesn't show whether Mr. Holmes is familiar with

Doctor Wilkins'! examnination or not. 3o what 4o we have?

AN A
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We've got a defendant who huffed gas, smoked pot, abused
alcohol, and he found significant memory gaps. The very
thing that the defense's own expert said could account
for these problems.

He also said the most important thing -- I wrote
this down -- that the person sounds and looks like
they're telling the truth. Yet Mr. Holmes admitted that
he had formulated his opinion béfore he even heard the
tape of the defendant. He had had a transcript, but how
do you judge how they sound if you don't hear the tape?
And he had already formulated his opinion. gf

He gave a number of factors. The indication &f
relief was finally out. The -~ some indication of
relief. Well, what was the testimony? The testimony was
that after the defendant -- or about the time the
defendant finally admitted that he was there when these
crimes occurred, that he cried. 1Is that not an
indication of relief? It's over.

He also says that one of the factors if you are
wrongxgn a supposition in gquestioning the person he will

correct you. Well, let's see if you find any of that.

,’ﬁhd{ﬁaﬁtors the defense's own expert says to look for.

If you're wrong in a supposition he will correct you. On
page three of the transcript Inapector Gitchell asked,

"Whose car were you all in?" Suggestful question, isn't

~N N 1 5 ~
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it? Leading question, isn't it? Well, does he buy into
the -- does the defendant bhuy into the suggestion? Does
he go along with these suppositions? No. He says, "We
walked." He corrects him, "No, we didn't go in a car.
We walked."

Then on page ten of the transcript. If you're wrong
in a supposition he will correct you. Detective Ridge
says, "Did they take like one picture of one boy?" The
supposition is there's one picture of one boy. Did he go
along and agree with this supposition -- this suggestful
leading question? Right? WNo, he says, "They wereiin a
group.” He corrects him. "No, it was not one bhoy dn one
picture. The boys were in a group.”

Then on page eighteen. Detective Ridge, "Besides
just playing, the little boys, had they been in the
water? Did they get into the water with you all?" The
supposition was that the little boys had got into the
water. Is that an incorrect supposition and d4id he
correct him? He says, "No, they did not get into the
water'vith us." He corrects him. Just the very thing
that the defense's own expert says that you would do when
you're confessing and not a coerced confession. |

He then says thét in a confession uncoerced that you
have -- why in there they relate conversation with co-

defendants. Do you have that in this case? Well, the

Aatrl,
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proof was that before the tape -- before he admitted thar
he was present and the tape was started -- that there was
a telephone call from Jason Baldwin to this defendant.
And in this phone call Damien is in the background saying
something to the effect of, "Tell him we're gonna get
gome girls." And he says, "Hey, I know what I'm going --
what's going on." Do you think that the guy is going to
make up something? He's going to make up dialogue of
something like that, or would Mr. Ofshe stated they
manipulated him into saying that.

On page three -- again, remember one of the things
the deﬁense'é own cxpert says is, "You'll have ¥
conversations between the co-defendants." The defendant
on page three says, "He called me, asked me could I go to
West Memphis with him and I told him no, I had to work
and stuff. And then he told me he had to go to West
Memphis. So him and Damien went." Conversations between
the co-defendants.

On page 8ix -- conversations. He said, "They took

otf running, went home, then they called me. They asked

‘x.mg-hOR?came I didn't stay. I told them I just couldn't."

it&éain} the very thing that the defense's expert says that

you find in a uncoerced confession.
And then page twelve. You've got the telephone call

where he says, "We done it. We done it. What are we

AU
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going to do if somebody saw us?” All conversations with
co-defendants.

He then says another factor is that there's
something that corroborates the confession. Now, is
there anything in this tape that corroborates the
confession? Anything at all? Think about it. Number
one, Tabitha Hollingsworth. She testifies and her
testimony was not challenged one iota. She testifies
that her mother and the rest of her family are going to
pick up her grandmother, aunt -- whatever -- some |
relation -- and on the way there between -- or aboq§ Blue
Beacon Truck Wash -- you know, the woods are just gp the
side -- you all know all about the crime scene -~ that
they see walking along the service road Pamien and his
girlfriend, Domini. And do you remember how she
described the clothing? She said they were muddy. She
also said that they were wearing black and that Domini
had holes in her knees. Do you remember that? If you've
got any notes, refer back. Think back about that --
holes in the knees.

Now, what did the defendant say about what Jason was
wearipggﬁ All bhlack. One of these shirts with the skull
6n it:‘>And it's in the tape about what he's wearing.

And how did he describe the pants that he's wearing? He

said he had holes in the knees.

AQY 2
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At night along the service road Domini's got red
hair. Jason Baldwin -- slight -- slightly built, long
hair, and pants with holes in the knees. That's one
thing that corroborates the confession.

You've got Damien. You've got him at the scene by
Tabitha's testimony and you also have the testimony of
Lisa Sakevicius -- if that's the right pronunciation --
about the fiber. The fibers that were taken from one of
the victim's clothing that were consistent with having
come from this cne shirt -- this one shirt out of
Damien's house. The testimony was that she checked
fibers from the victims' houses, checked fibers at ¢
Jason's, Damien's -- the defendants. And out of all of
that one article of clothing that fibers matched. Sure
they can say, "Well, those fibers” -- as the witness
said, "Well, it could have come from a similar type
garment from the same batch of dye", but out of all of
those houses you get one garment that matches.

Then from Jason, again, you have a fiber. A fiber

that matches. The only match -- only match out of all of

.- the clothing in all of those houses -- the only match.

;'Iéltﬁiéﬁé coincidence? 1Is it a coincidence that the

defendant described Jason as‘having pants with holes in
his knees and wearing all black and then Tabitha saying,

"Well, I seen Damien and Domini, his girlfriend, and it

~ Y71 Ut
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just soc happens she's got holes in her knees.®” Is that a
coincidence?

Then we get something that corroborates it which is
another thing Mr. Holmes says about some inconsequential
matter. I think the way he described it, somebody
walking by or some conversation or something. You
remember what the defendant said in his satatement about
what he did with his tennis shoes and what kind of tennis
shoes they were? He said that he gave them to a guy
named Buddy Lucas, and he describes in his statement that
they were white and blue Adidas. Detective Ridge '?
testified that he went to Buddy Lucas' and lo and ﬁhhbl&
what did he get from Buddy Lucas? The white and blue
Adidas'. 1Is that a coincidence? I think not.

Then you get to further corroboration -- the
injuries. When in discussing -- and listen -- you have a
right to listen to those tapes as many times as you all
want you. Ligten to those tapes. Don't rely on what I
say they say or what Mr. Stidham or Mr. Crow says or what

Mr. Davis says, you go back there and listen to those

- . tapes. Listen for the inflection in the voice. Listen

for the yawns that shows the tremendous pressure he was
under in this interview. But when you listen to it, what
you're going to find is they ask him -- it said something

about a boy and where was the pergon cut? He said, "In

e~} Y7
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How, in all of this stuff that Mr. Stidham put on
about this knowledge -~ the stuff in the paper about they
were all sexually mutilated and that kind of thing,
nothing in there about a boy being cut in the face. They
were beat up real bad, but nothing -- nothing in there
about somebody being cut in the face. He says, "Yes, one
of them was cut in the face."™ And then they say, "Well,
was -- where was another boy cut?" "At the bottom." It
ends up he says, "In the area of the groin area.”

Now, is all of that just coincidence that he Qays
that or is it as Mr. Ofshe said that somehow these :
devious officers manipulated this defendant into saying
things that weren't true?

You've also got some other factors that they used.
The defendant tells about the kids being grabbed by their
ears. BAnd you heard the medical examiner's testimony
whatever the purpose for grabbing the ears this defendant
in his statement says they were grabbed by their ecars.

And if you'll look at that you'll see that's exactly what

.. bhe saldl. .And Inspector Gitchell testified but before he

actdailg:said it he was even demonstrating it. And what
do we have from the medical examiner? He's got damage to |

his ears. Bruised cars. Consistent with being -- having

been grabbed.
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You've got three guys supposed to be involved in
thig ~-- the defendant, Damien and Jason. How many
weapons did the medical examiner say that he could put a
minimum number on? Three. At least two club type
weapons. And you don't have to be an expert to look at
these photographs and know that those injuries were not
~aused by similar type things. It's obvious that these
were caused by a smaller object. (INDICATING.) These
by a larger object. (INDICATING.) And you have the
“nives. Is it a coincidence again that we've got three
weapons? g, ~

He also said that -- and this is in a sense 4
corroboration of what he says in his statement -- Mr.
dolmes says it's natural for a person to try to lessen
their involvement. Out of all three of these kids for
the defendant to associate himself with as far as the one
that he dealt with, which onc did he pick? He picked
Michael Moore, right? Which of the three boys didn't
have any torture type of mutilation to him? Michael

Moore..  Is that a coincidence? Or did the police somehow

- say,:"ﬂéll, this would be a good scenario here. We'll

‘5gét;nfu'to admit to it but we'll only have him involved

with the one that wasn't hurt too bad.*® It's not
colncidence. 1It's not an accident. It’'s not a guess.

He's telling what he knew despite his faulty memory and

VoY " T Lo |
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his gas -- gas huffing and alcohol abuse.

And whilc we're talking about that, do you recall
Doctor Rickert testifying about the effects of the faulty
memory and the things you'll remember and won't remember?
The things that you remember are the significant things.
This was over a month later or, excuse me, it wasn't over
-~ it was about a month later. Which details is he right
on? The most traumatic and terrible evenz. #hich one is
he wrong on? Two things -- time and rope. Are those the
significant things that 3 person with memory deficits are
going to remember and have branded in their mind? I
think not.

In regard to time and it was somewhat pointed out
this morning in Inspectior Gitchell's testimony, there's
an interesting statement in here by the defendant. He's
saying this noon stuff and nine o'clock in the morning,
and all of zhat. On page twelve and listen to this --
when you get -- get back there =-- again, make sure that
you ask to listen to the tape and get it to this spot and

you'll-look and you'll see that nobody has sald anything

_about,’gey, it happened at night" or anything like that,

and” you're going to hear Jessie say, "Well, after all of
this stuff happened that night that they done it, I went
home about noon." Absolutely makes no sense at all, but

you'll hear those words come out of his mouth. Is it

N NY 1S
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because you'we gnt snmaebody that doesn't have any concept
of noon? It's not words put in his mouth. That's not
anything from a question that was asked to him. Those
are his words -- "Well, after all »f this stuff happened
that night.” ¥as that some kind of a slip? W#hy did he
say that? He's the onc who first says aboecut it happening
that night.

Then we get to Doctor Wilkins., He described the
defendant as a gas huffer, heavy alcohol user, pot smoker
and then you see the defendant throughout this trial and
you ask yoursclf and you listen to these experts aqﬂ you
say, "Whe's being objective?”® 1Is it Inspector Gitchell
ahd Dctective Ridge when they say, "Leok, we just talked
to the guy. %e let him talk. We took his information,
and when we found out and when we realized that he was
identifying injuries to particular people that only a
person that was there involved knew, we knew we had our
man."

Now, are they the cnes being deceptive? Who's being
deceptive? This iz rhe person that was there on May the

fifth. The bright cyes. The clear eyes. That is a

_person that was there on May the fifth, not the person

that you've been observing -- allowed to observe
throughout this trial. %ho's being deceptive in this

case?

A NHO
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Doctor Wilkins claims that this defendant is
suggestible. Do you remember when he was asked, "Well,
did you do some kind of test?" or "Was there any tests
that showed that?" There is no basis for his opinion
other than his general conclusion that he's suggestible.

And rememher what Doctor Rickert said -- about being
suggestible? And how you would need to know whether the
person had a memory problem because that could affect
whether they're being suggested to or they just don't
remember. Do you remember that? Doctor Wilkins himself
testified that this defendant had significant memory
deficit. ¥

Then we get to Mr. Ofshe -- or Doctor Ofshe --
whichever one you prefer. But Doctor Ofshe or Mr. 0fshe
-~ he can't treat a broken arm. He can't treat your
mind. He's not a licensed psychologist. You can't be
licensed as a social psychologist. He's a professor and
a professional witness. And I will say this, my -- our
~- as Mr. Davis said, he has earned our respect. He is

an expert witness -- an expert at testifying. You

wlqbservea'him. Do you believe that he would have even

agreed that Mr. Davis' shirt is white if you had asked
him? He probably would have wanted to explain his

answer.

Just because you hold yourself out as an expert in
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something, it docsn't make you an expert. Just because
you come in with a lot of degrees and a Pulitzer Prize,
but if you heard Doctor Rickert it may as well have been
the Heisman Trophy. The Pulitzer Prize has no relevance
to scientific testimony. None. He's from Berkeley,
California, and he came and put on a show, and it was
from my table, pretty entertaining. It may not have been
too entertaining for Brent, but it was pretty
entertaining to watch this expert at testifying testify.
Last year he earned Forty Thousand Dollars Jjust going
around testifying. And how many times could he recall
ever testifying on behalf of the prosecution? Hot‘pna;
And you might say, "Well, well, but® -- the
prosecution cbviously wouldn't want him to come up here
and testify that its a coerced confession, but why, he
says forty percent of the time he looks at these things
and he finds they're not coerced. Well, don't you think
out of that forty percent or whatever thing he said that
one time the prosecution would have said, "Weil, they're
challenging the voluntariness of the confession. Would
ybuveomgéand testify for us?® WNo, he only testifies for
ﬁhevd§iéﬁse. Of course, he claims -- you know -- he
doesn't make much money, but he made forty -- Forty
Thousand Dollars. He charges Three Hundred Dollars an

hour, but he's never gotten it. 1Isn’'t that what he said?

7 <
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He said he charges Three Hundred Dollars an hour but he
hadn't ever been paid that much. I think he values
himself more than what he's really worth.

But let's talk about the substance, and I've talked
a lot about the gualifications and I think you all are --
acutely aware of what the proof is about that., But what
he boils down his opinion to was his problem was about
the same problem that Mr. Holmes had. He had a problem
with that time. Of course, Mr. Holmes said the time
thing was cleared up in the second interview. But Mr.
Ofshe spends all this time talking about the time
problem.

Now, I want you to think and you use your own
memory. Don't -- don't rely on what I say, use your own
memory. What scientific basis did he give for concluding
that any of that statement was coerced? What was the
scientific basis that he told you? What was it? He
didn't qiye you any. He didn't. It wasn't there. He
just said, "It's coerced because 1 reviewed this", just
like you could review the transcript and listen to the
ﬁapes and say, "Um, there's a problem with time." You
need to pay a guy Three Hundred Dollars an hour to look
and see there's a problem with time? And I don't mean to
make light of it because it's a serious situation. 1It's

a serious problem. But the defendant is the first one

25D
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who mentions it happening at night. Then he reverts to
talking about it heing in the morning, and why -- why he
did that, why he said that -- I don't know. He -- the
tegstimony has been he has significant memory problems,
he's huffing gas -- I don't know. But when you analyze
the way he talks in that tape and you analyze what he
said, you find he's not being coerced or manipulated.
He's telling what he thinks is the truth about the time.
And the most significant details of the crime he gets
right. |

He says the problem is the suggestible questiqns.
Now, if you've got a person and whether he determined
that this defendant is a suggestible person or not, I
never was clear on it. I never heard him say anything
about that. ©Now, Dr. Wilkins did, but he didn't have any
basis for it. He couldn't give you any basis for it.
But he says the problem is the suggestible question --
which to me sounds like a leading question. Rind of like
when lawyers always jumps up and objects because it's a

leading question. It sounds about the same. Well, is a

-leading guestion coercive? Well, if the leading or

suggestful question is coercive you just say, "Well,
that's not right.* Like, "Whose car were you all in?*
"No, we weren't in a car. We walked."” That's pretty --

pretty easy to do and the defendant did it. But if those
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gquestions are suggestible and the officers are
manipulating this defendant, don't you think that he
would be agreeing with them when they asked him a
guestion that's leading or suggestful?

Now, let's go through this. Let's look at these
suggestful questions. Start at page four, Detective
Ridge, "What occurred while you're there?” Any
manipulation, suggestion, or leading in that question?
"What occurred while you were there?"” And he answered,
he tells them, "I saw Damien hit the boy real bad.”
Anything suggestful or leading about that? No.

Page six, "Have they got their clothes on when: you
saw them tied?” That's a leading question, suggest that
they had their clothes on. He says, "No, they had them
off ." From the photographs it's obvicus that they
couldn't have been tied with their clothes on. They'd
had to have been tied after their clothes were off. They
couldn't have gotten their clothes off.

So there he doesn't buy into these suggestions -- if
you want to call it that -- or the leading. Page seven,

*Where was he cut at?" or "Where 4id he cut him at?" “He

_ was - cutting him in the face.” Anything that was

suggestive that he was being cut in the face? WNow, they
said, "Well, he might have been pointing to his face."

Ladies and gentlemen, there's not one iota of evidence

N~ ]
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that that took nlace -- not one, and you remember your
oath. You can'’t base it on speculation. You can't base
it on conjecture. 1It's got to be on evidence and there's
not any evidence that that took place. "Where was he cut
at" after he talked about cutting him in the face. "At
the bottom." Well, they might say, "Well, he was -- at
the -- there was a reference to the groin area." Well,
they say, "Well, they led him into saying the groin
area," but the officer testified that he was -- when he
said bottom he was pointing at the groin area. "See, you
want to say bottom." Look at the photograph of Chris
Byers and his bottom and see if it's not cut. &

And he asked, "Which boy was that?" -- talking about
the boy castrated. "That boy right there®™, and he points
to the boy. There is no evidence that there was any
suggestion made to this defendant about which one of
these victims to select.

And you know to believe that they did this, there's
no evidence of it so you couldn't find that. But let's
just.sgy that you said, "Well, they did."™ You would have
to'eoﬁaiude that these officers were so dishonest and
twiatéﬁfthat they would pin it on an innocent person -- a
person they knew to be innocent.

Then on page ten, "Has he ever had sex with them

before?” -~ talking about Damien and the little boys.
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Doesn't that suggest that the officers think that maybe
Damien had sex with them before? And under Ofshe's
theory the defendant should have said, "Yes™" and then
tried to figure out what they wanted him to say next. He
says, "No. ©VWo. He's been watching them. o, he hasn't
been having sex with them, he's been watching them."

And page eleven, talking about the picture and this
next thing he threw out to him, "It has the same three
boys in it?" "Yes.” And then Detcctive Ridge says,
"You're certain of that?" He asked him that on a number
of pages after they give a response that would be §
response that's consistent with the facts, "You'reé
certain of that?" Now what did Ofshe ~- what did he say
when Mr. Davis asked him about that? "You're certain of
that?” What docs that mean? Do you think they're trying
to lead him when they say that? Aren't they questioning
his answer when they say that? Well, he says "That's to
reinforce it." To reinforce it. These officers are
skillfully manipulating the defendant and this is the
reinforcement.

Well, when we get over here in the second interview .

':ghgﬁiﬂﬁgfe clearing things up, he gets over here and you

know that the medical examiner testified about the
injuries to Stevie Branch's penis. What he called a suck

mark or whatever you want to call it. And there are some

NN,
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little bruises across the penis that you could conclude
are teeth marks when you look at the bruises.

In ~- the officer goes in there and he asks, "Did
anyone maybe suck theirs or something?” And Jessie says,
"Not that. I didn't see nothing. WNeither one of them do
that.” Again, the question is leading or suggestful or
whatever you want to call it, does he buy into it? No.

And then Inspector Gltchell szays, "You didn't sce
that?"” And Jessic says, "Uh, uh." Gitchell again says,
"Okay. Did they vinch their penis in any way or rough
with it or anything like that?" Jessie, "I didn't see
nothing like that, not rough with them. I just seen® -~
and Giﬁchell says, "You didn't see anyone go down on the
boys?" -- the third or fourth time. "Uh-uh.”

Gitchell, "Are you sure?"” Is Inspector Gitchell now
reinforcing an answer that's inconsistent with the facts?
It's obvinus the defendant just didn't see this incident.
Now, when it works to the defense's advantage, Ofghe says
if he asks, "You're certain of that*, why that means

ygu‘:agyginforcing it -- s8killfully reinforcing it. But

.. When it*s the other way, what is it? What is it? You're

'jﬁ&ﬁﬁ#ﬁ&ing questions. You're questioning, "Are you

sure?” When they ask, "Are you sure that Chris Byers is
the one that was castrated? Are you sure?" 1It's giving

him an opportunity to say something else. And he doesn't

NN )
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take that opportunity then and he doesn’'t take it when
they're asking him aboutr this indury to the penisa.

In fact this shows directly to the contrary of what
Doctor Wilkins and Ofshe say about the suggestibility.

It shows that he is completely able to resist suggestion.

There are a number -- there are a number of other
times in there when similar type questions are asked and
I'm not going to go through every one of them. You can
find them for yourself where there are apparently leading
or suggestible guestions that he doesn't buy into -- he
doesn't go along with.

Then there's this second tape in referring to time
when ne talks about five or six, seven or eight,
Inspector Gitchell has a gquestion about that time. And
finally he says, "It was starting to get dark." He
abandoned trying to refer it by time because he has no
concept of time. And he says, "It was starting to get
dark."

Page four, "Did you ever see the boys in the water?”

- SBuggestible, leading, that yes, they were in the water.

Jessle says, "Yes, down by the water.” He doesn't buy

into it.
Page five, "Did you see the Moore boy? Was he
raped?” Certainly, suggest that he was, right -- leading

question? The answer, "YNo."

1ASY
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Finally, in talking about the boys being sexually

abused. Inspccto

1]

Sitchell says, "Sco they both did it to
all three 2f the boys."™ Jessie, "Just them two as far as
T %now.”

The purpose of all of this that I've gone through
and I hope I haven't bored you all too much, but Mr.
Ofshe testificd and went over and over things that he
claimed showed how 3uggestible this defendant was and how
the police were manipulating this defendant. These are
Just a few examples throughout this transcript where what
you might call leading questions and by no means are all
of the questions leading, but some of the questionﬁ;You
might consider leading, when the defendant -- ag Mr.
Holmes said, "He'll straighten out." And that's what he
did. He didn't cave in and have his will overborne.

This expert when it'z the way he wants it to be then it's
pelice manipulatiorn. =Tut if it's to the contrary, he
ignores it. And the best example of that is about him
saying that "Are you certain® reinforces it. When
Inspecto; Gitchell asked, "Are you certain® on a guestion

that he was test -- or stating it was inconsistent with

.thé‘fazts. You can't have it both ways. 1It's either

reinforcement or it's not.
And then Ofshe -- and we went through this -- now,

why this very skillful expert testifier did this, I don't

NS
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know. But he testified that night was not mentioned
until page eighteen when Detective Ridge says, "The night
you were in these woods."” And if you'll remember hack on
page twelve and you'll have that with yvou back there --
the trangcript and the tape -- it was the defendant
nimself who first breught up night. Now, why Ofshe tried
to pass off to you all that the police had introduced
night, I don't know. %Was he wrong? Just wrong?
Mistaken? Not -- doesn't have a grasp of the facts? Or
was he misrepresenting to you?

He then testified in regards to the follow-up:tape
that no where in the record does the defendant sayégeven
or eight until Inspector Gitchell mentioned seven or
cight. 1Inspector Gitchell testified and explained where
he got seven or eight and it was from the defendant's
mouth,

And then on page three -- again why he did this, I
don't know -- Ofshe tells you that where the transcript
shows that Detective Ridge said nine o'clock in the
morning, why the transcript's wrong. That was Jessie
that said that according to Ofshe. Listen to that tape.
I donfﬁ believe you'll have any trouble distinguishing
between Detective Ridge's voice and the defendant's
voice, and it's clearly Detective Ridge saying, "WNine

o'clock in the morning."

NAO
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Now, if these officers are going to skillfully
manipulate this defendant after he says it was in the
morning, why would he say nine o'clock in the morning?

Finally, in regards to Mr. Ofshe this is the same
man that despite all of these flowery explanations for
why this occurred, the same man who in the State of
Washington testified that a man had given a coerced
confession, a wrong untrue confession when his two -- rnot
minor daughters or mentally handicapped daughters or
anybody else -- his two adult daughters said that he had
molested them. His wife said that it happened and the
said that it happened and confessed to it, pled quiity,
and not until the expert testifier goes and talks to him
does he suddenly say -- this is after more than five
months of maintaining his guilt -- that "I'm not guilty."
All of these people -- were all of these people
3killfully manipulated and coerced into saying these
things? Well, the State of Washington and their courts
thought not and discounted his opinion.

-The bottom line in this case is these officers'’

op integriiy -~ Inspector Gitchell and Detective Ridge --

there>ishabsolutely not one iota of evidence that they
have told anything other than the truth in this
courtroom, anything other than the truth about what

haprened there -- there's no evidence of that. There's

) 4t
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no evidence of coercion. There's no evidence of them
velling at him. 1Inspector Gitchell said, "Sometimes you
have to do that. 1In this case it was not necessary."”
There's no evidence of any form of coercion. What is --
what is -- what's the defense -- are they saying that the
defendant was brainwashed? Is that what they're saying?
This defendant knew facts that nobody else knew.

dow, when you look at these documents that the
defense introduced I believe it's golng to be clear that
he was giving information that nobody else knew. The
newspapers, what they printed was that all of the boys
had been sexually mutilated. Well, if that's the
information he had, why 4idn't he say, "Well, all three
of them were cut® in that place instead of one and pick
out the right one.

Got a little report here from an interview with some
guy named Kelly -- rumors -- "castrated and mutilated,
beaten to death.” Did it say one was castrated,
mutilated? Anything about cuts in the face? No. Aand
then another one, in response to the question nine which
is "How do you think they died?® Pointed to his penis
andvséiﬁy "Heard it was cut off,"™ or "It was cut off and
they were beat up." He didn't say it was cut off of one
or two or three. There's no evidence that -- who was cut

or how many was cut with common knowledge. You've got

~ ) )
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injuries to the ears that nobody knew about. The
defendant described the way that it would have happened.
You've got injuries to the genital area where he
identified the specific person. Yes, there's information
that all of them had had that and that was not true.

That was wrong information. And he picked out the one
person who it was done to. Injuries to the face were not
common knowledge.

Finally, finally, we get to Bojangles defense which
we've already talked about briefly. And use your common
sense to judge these. You can take it back to the court
-~ to the jury room with you. If somebody that's going
to go to all the trouble that these defendants went to to
clean up that scene, are they going to then -- is he then
going to go into a public place and leave blood all over
the place?

In this system we all have duties. Barbara's duty
is -- you notice she's not doing her little typing thing
-~ she's still taking everything down by tape recorder.
In the. courtroom that's her job is to take down
everyﬁhing that's said. The Sheriff's office -- actually
the bailiff provides security and they've done their
duty. Inspector Gitchéll and his men investigated this
crime to the very best of their ability. And keep in

mind what the medical people said -- let me digress a

AN
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minute.

This was a clean scene. Not like being in a house
where the evidence is contained. This is outside in the
woods. But yet not a drop of bloed. They might say,
"Well, it must have happened somewhere else and they
carried them in here."” There's no trail of blood leading
out there either and this guy going in Bojangles leaves
blood dripping all over the place. There's not any blood
out there because it had been wiped down. You got the
pictures and you can see in the pictures the condition of
that bank where it had been cleaned off. You've got the
most destructive thing to evidence that you can haé» -
water. You've got the bicycles in water. You've got the
kids in water. VYou've got their clothes in water, and
despite all of those problems the forensic people at the
crime laboratory were able to obtain fibers that matched.
both Damien Echols and Jason Baldwin -- despite all of
those problems. And they also found -- and this is
somewhat confusing in the testimony -- at least it was

for me -- some of you all may be scientists or science

. people —- but the testimony from doctor -- from Mr.

7 §ﬂ9Qu§iielmo about DNA.

Now, if vou'll recall Kermit Channell from the crime
lab said that on -- in his tests -- on the little boy's

pants that he ran screening tests ran one s8creening test

N~ 7 b
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and it came back positive ~- positive for semen. He ran
a second screening test -- positive for semen. He looked
under a microscope and the pants are all muddy and
everything and he couldn't see any sperm but he had these
two positive tests for semen. So he sent those cuttings
from the pants to Genetic Design in North Carolina and
that was the man from North Carolina. And what did he
tell you? We boil it all down -- if I can boil it down
-~ he tells you that in his opinion the DNA that he found
from those cuttings was from sperm. Did he see any
sperm? No. Because he doesn't look at things undér the
microscope. His are DNA tests. He says they ask = Mr,
Stidham said, "Are you saying positively that there is
sperm there?” He said, "Well, no, you can never say
positively unless you look under a microscope and are
able to see it. But if I had 4one that it would have-
used up part of the sample and we were trying to preserve
the sample.” But with his opinion, with the test that he
ran, if you'll remember there's the epithelial -- what he|
calls the fractions -- and the male or sperm fractions.
Remember the way he was describing how you split out the
two and you've got more than one suspect and you split it
out so you'll be able to divide them up? The epithelial
fraction is the non-male fraction. If it's something

other than sperm it's going to show up in that -- like
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blood.

Well, when you got the DNA test back and the
epithelial back, nothing. ©No DNA. On the male fractions
-~ the sperm fractions -- it was positive for DNA and he
stated that in his opinion that this indicated the
presence of sperm on those pants. So despite not enough
-~ not enough to connect in his opinion but it wasn't
enough to connect to anybody. It's not as if you had
something that just didn’t connect to this defendant. It
wasn't enough to connect to anybody because there's just
not enough of a sample. So despite this clean crime
scene the forensic people at the lab and through the work
of the police department they were able to come up with
that corroborating factor, the fibers that matched Damien
and Jason, and then you've got the Judge and back to the
duties.

Judge Burnett's job is to keep us all in line and
you've seen probably more objections and approaching the
bench than you ever want to see, but those things are --
as Mr. Davis pointed out to you -- voir dire is sometimes
necessary and we have to do those things. But his job is
to be the judge of the law and to give you the law chat
you're to follow.

Mr. Stidham and Yr. Crow -- it's their job to

represent this defendant and they've done that. It's Mr.

Nlo
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Davis' and my Jjob to pDresent to you the State's case and
we've done that. And now we're about to enter the phase
where really the job becomes yours -- the entire job
becomes yours.

To judge whether or not based solely and exclusively
on the evidence that you've got before you whether the
State has met its burden of proving this defendant guilty
of three counts of capital murder. I submit to you that
the State has met its burden of proof. I submit to you
that you should go back and deliberate, take your time —-
this is not something to rush through and listen to those
tapes and return a verdict of guilty. Thank you.

THE COURT: I'm going to take a recess.

Alright, ladies and gentlemen, with -- Sheriff, I
want the whole hallway cleared out back there for the
jury to use both rest rooms -- have somebody on both
doors.

(RECESS.)

THE COURT: Alright, Court will be in session. You
may proceed.

MR. STIDHAM: Thank you, your Honor.

I'd 1like to take this opportunity to also thank you
for your patience and your ability to listen throughout
this long trial. There have been a lot of objections and

there have been a lot of approaches to the bench, and I
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also thank you for that.

During the prosccution's closing argument I got a
little confused. For a minute there I actually thought
Doctor Richard Ofshe was on trial instead of Jessie
Misskelley. I think there's a reason for that, ladies
and gentlemen of the jury, and I think the reason is
clear. The prosecutor spent most of his time talking
about our defense, Mr. Holmes and Doctor Ofshe. The
reason for that is that they don't have a case against
Jegssie Lloyd Misskelley, Junior.

In order for you to find Jessie Lloyd Misskengy,
Junior is guilty of three counts of capital murder you
must find him guilty beyond a reasonable doubt. And we
talked about that in voir dire, and I want to talk about
it again.

As we talked about in voir dire, ladies and
gentlemen, there are three legally recognized burdens of
proof in the law. The first one is by a preponderance of
the évidence. That's the lowest standard. The middle

standard is clear and convincing evidence. That means

.. you have to have evidence which is clear and convincing.

Andethentthere's the top standard, beyond a reasonable
doubt. The highest standard recognized in the law. For
you to find Jessie Lloyd Misskelley, Junior guilty you

must find that the State proved its case beyond a
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Ladies and gentlemen of the jury, I would submit to
you that there is a reasonable doubt about the
defendant's guilt. 1In fact we would submit to you that
there's many, many reasonable doubts, and that's what I
would like to go over with you in closing is these

casonable doubts, and I want to talk to you about each
and every one of them.

The first area of reasonable doubt is Jessie's
stories that he gave the police. What evidence does the
State introduce against Jessie in this trial? His’é
statement. That's all they've got. There's nothin%
else. This wild story that he told the authorities on
June the third, nineteen ninety-three. 1In this story
Jessie says that Jason called him at nine P. M. on May
the fourth. He also says that Jason Baldwin called him
at nine A. M. on May the fifth. That's can't be true.
Jessie wasn't home. He spent the night with Josh Darby
on May the fourth. He went wrestling at nine A. M. the

next morning and that was testified by two witnesses.

+. Josh Da;by doesn't have a telephone. How could he have

gotten .these phone calls?
The next reasonable doubt, ladies and gentlemen of
the jury, is that the victims were sodomized. Jessie

told the police that these little boys were raped.
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There's no evidence of that. The medical examiner sat
right there in that chair, he told you that there was no
evidence of physical trauma to those little boys that
suggested the fact that they had been sodomized.

The next reasonable doubt when Jessie in this story
tells the police, "Well, I was up there by the service
road when this was happening." Do you remember where the
service road is on the diagram of the crime scene? About
four hundred fifty feet through dense vegetation. It was
impossible -- a witness testified that it's almost
impossible to see through there now in January. Imagine
what it would be like in May when you have all of that
forest. 1It's not possible.

Probably the biggest reasonable doubt we've heard in
the course of this trial is that Jessie says the murders
took place at noon. Everyone agreed that that's not
true. It can't be true. The victims were in school all
day. Jason Baldwin was in school that day and Jessie was

roofing until past noon. So we know that this could not

. bhave hﬁppened.

The'next réasonable'doubt, Jessie says that he went

to WeBt.Memphis with Damien and Jason at nine A. M. on

May the fifth. Again, we know that's not the case.
Jason was in school all day and Jessie was roofing with

Rickey Deese and Josh Darby. We know that that's not
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true. It can't be true.

Another one of the major major reasonable doubts is
a brown rope. The victims were not tied up with a brown
rope. Jessie tells Gitchell they were tied up with a
brown rope. It just didn't happen. Everyone knows that
the victims were tied with shoe strings.

Another reasonable doubt, ladies and gentlemen of
the jury, Jessie says that Damien choked Chris Byers with
a big old stick. The medical examiner says that didn't
happen. No evidence on the body to suggest that Chris
Byers was choked or that any of the victims were choked.
It just didn't happen.

The prosecution wanted you to forget about these
major, major impossibilities. They want you to believe
only the things that Jessie may have gotten right. They
want you to forget about all of these big, big reasonable
doubts. That's why we're here today, ladies and
gentlemen of the jury, to talk about reasonable doubt.

The next area of reasonable doubt deals with
Jessie's alibi. The prosecution would have you believe
that Jé?sie somehow has a mystical magical time machine
which enables him to be in two places at one time, but he
can't do that. We can't do that. Nobody can do that.

He can't be in two places at one time.

May the fifth, nineteen ninety-three, the
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prosecution would have you believe that that's just like
any other day. Mo special reason to remember what you
were doing that day. Well, that may be true for the
people who did live in West Memphis -- excuse me -- for
people who didn't live in West Memphis. But the people
who did, people who lived in Highland Trailer Park and
other parts of the city, May the fifth was an important
day. There are several reasons why it was an important
day. And before we talk about this I will ask each and
every one of you to think about how is it that you
remember this. How do you remember events and dates?
You go back and look at calendars, you look at birﬁhdays,
you look at events and you go back ,and try to tie those
times references together. That's common sense.

The Dollar incident happened on May the fifth.
Everyone in Highland Trailer Park was outside looking at
the incident. Cody Rameriz was pulled off the bicycle by
the head of his hair. Everyone was out there and seen
that. The police were out there. The police testified
that they were there. The police log shows that they
were tbére. Everyone was outside. Xevin Johnson was on
the search and rescue squad, he was at a meeting that
night. He remember that night. He testified that he
remembered that night. He told you that he was supposed

to go wrestling with his brother. He invited his
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brother, Xeith Jchnson, to go that night. But he went to
a search and rescue meeting and at that search and rescue
meeting he heard about the boys missing. He didn't know
whether they would have to go out and look that night.

He didn't go wrestling. Keith Johnson only went
wrestling that one night, and that's the night that his
brother was at a search and rescue meeting.

Also, ladies and gentlemen of the jury, Jessie,
Senior was at D. W. I. School that night. You've seen
the receipt evidencing the fact that he was there.

You've seen the roll sheet where he was present at the
meeting.

Also, the boys were missing that night. Everyone in
town knew that especially the folks who were on the
search and rescue squad. The next day the bodies were
discovered. And that was on not only the local news, but
the national news covered that. Everybody in West
Memphis can remember that day. Everybody, not just
people in Highland Trailer Park. Not just peoplé who
wear yellow ribbons. Everyone can remember that.

May the fifth, nineteen ninety-three, I've prepared
a time line to demonstrate to you the aspects of Jessie's
alibi all day. At nine A. M. Jessie i3 roofing with Josh
Darby and Ricky Deese. At one P. M, Ricky Deese drops

Jessie off at home. He was in the trailer park at one
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getting killed at noon. At two-thirty P. M. Jessie began
baby-sitting for Stephanie Dollar. Three-thirty P. M.
Susie Brewer comes home, goes in the trailer park, she
joins Jessie at Stephanie's and helps him baby-sit the
children. Four to six P. M. many of the people that
testified during the course of the trial told you that
they seen Jessie between the hours of four and six P. M.
in Highland Trailer Park.

Six-fifteen P. M. Jim McNease has to close down
Jim's Repair Shop because Jessie, Senior is at D. Q& I.
School. He testified that at six o'clock -- aboutithat
time -~ he closed the shop. He went home and at six-
fifteen P. M. Jim McNease seen Little Jessie and Dennis
Carter out in the street. He talked to them and they
talked about wrestling.

Six-thirty to seven P. M. again is the Dollar
incident. There's lots of people outside watching and
trying to figure out what was happening. The police were
there. Bverybody is outside wondering what's going on.

Loﬁis Hoggard the trucker, and you've seen his truck
log, he told you when he was in town -- May the fifth.

He sees Jessie. Carl Ashland, he sees Jessie. Susie
Brewer, Stephanie Dollar, Christy Jones, Dennis Carter --

these people are with Jessie at Highland Trailer Park.
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Seven-fifteen P. M. Jessie, Senior comes home from
D. W. I. School, the police are leaving the trailer park,
he's afraid because he's driving on suspended license.
That's how he can remember. He quickly goes‘home so0 he
doesn't get caught by the police for driving on suspended
license. He sees Jessie, Junior at the trailer.

At about seven-thirty P. M. Little Jessie Misskelley
leaves for Dyess with these individuals -- Fred Revelle
who testified, Will Cox who didn't testify, Barbara
Jones, Dennis Carter, and Johnny Hamilton, whom we were
able to find right before the trial in which the defense
started presenting its case. All of these people, dadies
and gentlemen of the jury, testified to you under oath
that Jessie Misskelley was with them in another county
about forty miles away from West Memphis on May the fifth
at the time that these little boys are being murdered.

Eight P. M. Jessie and the other wrestlers meet
Xeith Johnson at the Exxon station at the junction of
Highway Sixty-three and Interstate Fifty-five. They pick
uvaeith} They go on to Dyess, and it was about eleven-
thirty Jessie and the others arrived back at Highland
Trailer Park. From eleven-thirty to midnight Little
Jessie spends time with Robert Jones and Jennifer Roberts
at their trailer. That accounts for him the entire day

-- the entire day.
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The next area of reasonable doubt, ladies and
gentlemen of the jury, is a very, very important one. No
physical evidence linking Mr. Misskelley to the crime
scene or to the homicide. WNone -- not just a little --
not even a little bit -- none. There's no footprints of
the blue Adidas shoes or any other shoes they looked at.
No fingerprints. No hairs. Lisa Sakevicius says,
"That's the best I can do and I'm sorry." She testified
that she had examined hundreds of hairs, none of which
matched Little Jessie Misskelley. No fibers. No fibers
matched Mr. Misskelley. None -- no physical evidence.

Well, one item of physical evidence which the
prosecution would have you just bypass and ask you to not
consider it. It's not very important and it's not
logical. I would submit to you, ladies and gentlemen of
the jury, that when three little boys are murdered at
approximately the same time that a gentleman stumbles
into a fast focd restaurant minutes from the crime scene

covered with blcod and covered with mud, and the police

~aren't even interested enough to come in the store and

check it: out until the next day, to take blood samples.

. Were -the blood samples ever submitted to the crime lab?

Were the sun glasses ever submitted to the crime lab?
Who knows? I call that a reasonable doubt.

On Christopher Byers the boy who was mutilated, some
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Negroid hair was found on the sheet covering his body.
Is that a <oincidence as the orosecution would have you
helieve? I don't think so. I call it a reasonable
dcubt.

The next area of reasonable doubt, ladies and
gentlemen of the jury, is this cult business. Officer
Ridge testified that he couldn't confirm any of the
people on Jessie's list of cult members. None.

Detective Ridge also testified that there were no cult
artifacts at the crime scene. He said there were no cult
artifacts at Turrell Switch which this alleged cult:
meeting was supposedly taking place. There's no evidence
that this is a cult homicide. No evidence.

The next area of reasonable doubt, ladies and
gentlemen of the jury, is the fact that Little Jessie
Mizskelley has a mental handicap. He has a low I. Q. He
has low self-esteem. He's very suggestible. He's co-
dependent. He feels the need to conform to authority
figures. And that's why some of the most compelling
testimony that came out of this witness chair was from
two expert witnesses -- Mr. Holmes and Doctor Ofshe. The
most.céﬁ@elling testimony came from those two witnesses
about these very ideas and more specifically about the
profile of one who falsely confesses to something they

didn't do.
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Mr. Hclmes whco doesn't have thirteen years of
experience -- thirty-nine years of experience with the
Miami Police Department, lecturing to the ¥. B. I., the
C. I. A. -- this gentleman worked John F. Kennedy's
assassination, Martin Luther Xing's assassination, and
Watergate, the Bostcn Strangler case, the Hampton case in
Louisiana -- thirty-nine years of experience -- and what
does he tell you? The profile of a false confessor is
someone with a low I. Q. and a weak personality. He also
told you that there were several problems with Jessie's
statements., A, no corroboration. Jessie Misskelley
didn't tell the police anything that they didn't alfeady
know. WNothing. There's no narrative in his statement.
The prosecutor has asked you to go back to the jury room
and listen to the tape. I want you to do that, too. And
wnen you're liscening *to the tape, ask yourself this
guestion, "Does this scund like a kid who is telling me
about something that he's seen or is he telling me

gomething about that he's made up or that was suggested

'~to:hiﬁ3?? There's no narrative in this statement. Every

time the police officers asked him to elaborate about a

.detail.he séys, "Well, they were doing this and stuff.

And they were doing this and stuff. Then we did this and
stuff."” Does that sound like someone who witnessed three

homicides -- telling about it? There's no narrative.
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Mr. Holmes also testified that Mr. Misskelley was
wrong on todo many points, and we talked about those
earlier. Mr. Holmes concentrated on two of the big ones
-- time and ligature. Two very, very important things
about the crime that Jessie Misskelley got wrong.

Mr. Holmes also testified that the officers were
very leading and very suggestive. They led him through
this entire taped statement. And, ladies and gentlemen
of the jury, we don't know what happened before they
turned the tape recorder on. They didn't videotape it.
The officer didn't take notes on all of the questidhs and
testified to that. They even testified they couldn't
remember some of the things they asked him. How do we
know what really happened?

And that's where we get to Doctor Ofshe. Doctor
Ofshe is a docter. He's not a medical doctor, but he is
a doctor, and I would submit to you, ladies and
gentlemen, that this testimony is riveting. His
testimony was very very helpful in trying to establish
what happened in this interrogation. Doctor Ofshe also
testified that the profile of a false confessor is
someohé with a low I. Q. and somecne who has low self-
esteem. His expert opinion, ladies and gentlemen of the
jury, this is what he zold you that the West Memphis

Police Department used coercive psychological tactics
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to get a statement from Jessie Misskelley. The police
were suggestive and they led Jessie through the entire
statement. When you listen to the statement, when you
read about the statement, think again about the
narrative, and think about the way these officers led him
through the entire statement. The way they suggested
things to him through the entire statement.

Ladies and gentlemen of the jury, what I'm about to
tell you is the most important thing that you will hear
throughout the course of this trial. A very learned
judge in the State of Tlorida once said in one of our
opinions, he said, "The killing of one human being by
another is 2 most heinous act only excluded by the
killing 2f an innocent man by the state.” Ladies and
gentlemen of the jury, my client, Little Jessie
Misskelley, is a1 innocent man. He's innocent and T will
ask you to Jo back tc that jury rcoom and bkring back a
verdict that renders justice -- truth and justice -- and
I would ask you to bring bhack a verdict that you can live
with for the rest of your life. Thank you.

THE COURT: Do Y2u want to take a stretch break?

About ‘two minutes in place.

(RECESS.)
THE COURT: Alright, Court will be in session.

Alright, you may proceed.

N o~ )
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MR. DAVIS: T it please the Court, Mr. Stidham,
ladies and gentlemen of the jury, I know at this ovoint
we're #ll tired. We'wve spent weeks in preparing this
case while a lot of times while you all have been out in
the halls we've been in here at 2ach other's throats and
we're all tived and we all bave a great deal of
respensibilicty. Tortunately, my responsibility is going
to end when T sit down and yours is going to just begin.

What T want to do briefly and I'm not going to recap
everything. I think Mr. TFogleman did an excellent job of
detailing what the testimony was and showing you the

specific facts that you should concentrate on. But what

-
L

want to do is try to hoil it down to what really the
issue of this case is. I think it's something that Mr.
Stidham is nearly afraid to articulate. Because what
their whole prenise to their case is is that their client
lied. He's a liar and the police are liars because they
won't tell you what happened when he was being
interrogated and as a result you should throw a
confession out the window and find the defendant not
guiltyf And that's his case.

‘Now, he tries to couch in in different terms and to
put it in a different form or fashion but that's what it
boils down to. Perscnally I find it repugnant with this

evidence that ¥Mr. Stidham would make such allegations.
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It is the first time in my career that I've had to stand
up here and deal with a defense attorney claiming that
his client lies. It is so incredibly a reversal of roles
for the defense, but what else can they do? Their client
confesses to his involvement. He tells specific
instances of his involvement. He describes details that
only a person that is there could possibly know, and I
don't care what he says. He can 3ay it was newspaper
articles or what else. But You can read in that
Statement that he described the castration of that
particular boy. That is a fact that only someone who was
there would know. And when he described that the other
two individuals forced them to perform oral sex on them
and grabbed them by the ears, those are facts that only a
person there would know.

When he described the cutting on the side of one
boy's face, those are facts that only a person that was
there would know. Unless -- unless he successfully
convinces you that the police officers got up here and
they are the ones that are lying, and they are the ones
that are lying to you. And T hope that you have the
integritgzand good sense not to buy that because it
doesn’'t mesh with the facts and evidence in this case and
that's what you make your decision on.

The other issue that is involved in this casge I'1ll

AKX <
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address/in a minute, but that is géing to be whether the
defendant was involved enough to be convicted of capital
murder. But let me address some of the specifics that
Mr. Stidham brought up.

On the one he started off by saying that Mr. Ofshe
was on trial. For what Mr. Ofshe gets paid and for his
willingness to go out on a limb and make the statements
that he makes based on the flimsy information he
possesses -- well, that -- he -- he was on trial to some
extent. It reminds me ~-- in preparation of this case I
listened to a tape recording of Warren Holmes, their
other expert, and he said in that, he said, "The ®
difference between a Ten Thousand Dollar a year salesman
and a hundred thousand dollar a year salesman is one is a
better liar." And we've got a Forty Thousand Dollar a
year salesman who came and talked to you.

He says that the reasonable doubt that exists ~-- and
this is his first point. I'm going along -- we couldn't
see the chart, but I assume this is what he did. The

first reasonable doubt is Jessie's story. "My client's a

liar. Tﬁerefore, you should have a reasonable doubt. "

-That's his first premise.

Then he goes and he says, "Well, the victims --
there's no evidence that the victims were sodomized."

Well, if you'll recall the Doctor's testimony was that in
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all three instances there was anal dilation. That there
were abrasions and bruises about the buttocks and the
anal rectal area and then as Mr. Fogleman described and I
know it was hard to follow, but the DNA guy said that
there was DNA consistent as coming from a source of male
sperm on the pants of one of the boys. And Mr. Stidham
says, "No evidence." Well, ladies and gentlemen, you
make your decision on the evidence in the case.

He talked about the time and, granted, there are
inconsistencies in the time. You've heard the expert say
number one, this defendant has a disorder in terms of
memory, and number two, all of a sudden we're sitting
here talking about, "Well, gee, a defendant who committed
three murders tells us something that's not true, we must
believe that all those other facts that he could only
have acquired if he was there, must not be true either.®
And that doesn't make good sense, ladies and gentlemen.

All defendants -- all criminal defendants do not
immediately tell you the truth. In fact, Mr. Stidham
forgets that his very own expert, Mr. Holmes, told you
that ninety—nine percent of the time there will be
de£ails that wouldn't be consistent, that would be left
out, there will be threads that don't connect, and that

in ninety-nine percent of those cases the defendant is

guilty.
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Mr. Holmes also told you that in situations -- T
asked him, I said, "Mr. Holmes, does it worry you if a
defendant recants and says after he confesses all of a
sudden he said, 'No, not me. I didn't do it. I lied to
the police.'" And he says, "That doesn't wWOorry me at
all. 1In ninety-nine percent of the cases when that
occurs the defendant is gquilty. "If there are admissions

in that first statement that go to show his quilt that no

one else could know" -- and I put to you those are what
we have in this case -- and that is why this defendant is
guilty.

Now, he also talks about Jessie's alibi and I nearly
laughed at this -- seriously. He said -- you know -- he
said the State -- for him to commit this murder --— must
think that he could be in two places at one time. Well,
as you listen to his alibi testimony, he was. Because
there were people that testified and I -- you go back and
look at your testimony -- that he's sitting on the front
porch for an hour and a half with somebody, and at the
same time, he's with his girlfriend, and they're two
differeng people, and then all of a sudden at the time
;hat‘thé Sheriff's Deputy got there, he's with Dennis
Carter, and you remember Dennis Carter got up here and
testified when he talked to the police the first time he

gave them a statement and said he hadn't seen Jessie all
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day. In fact he said he hadn't been with Jessie all day;
The second time he talked to him he had been with Jessie
all day and this is right. A week -- ten to thirteen
days after Jessie's arrest. This is his friend. This is
the guy that's in jail and he's concerned about him, and
where is the yellow ribbon? That close in proximity he
never says a word about being with Jessie that day.

Never says a thing about it. One of them was a
handwritten statement now, and only to say Mr. OfShe
would say they coerced that out of him. He wrote it out
himself. And yet he never mentions the same until ﬁe
gets up here, and the reason -- go back and lock and see
why these people -- and some of them -- some of them I'm
putting to you are just flat liars. Some of them I think
after a month had elapsed and the Misskelleys came and
approached them and they came in with these police
reports and said this happened on this day, and they came
in with these things that they wanted to help their

friend and neighbor, and they wanted to do what they

- could. And so when they were told, "Don't you remember

this? Don't you remember that?", they bought into it.
But when you listen to it, if they were telling the

truth, there would be consistencies. And if they knew
where Jessie was on the fifth, they would have told it

when they talked to the police the first time, not nine

AL/
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months later. And if they knew where he was and those
that didn't talk to the police, they would have reported
it.

What happened though is Fred Revelle was the one
person who reported it. And he came up with this theory,
"Well, I know where he was 'cause that's when he got --
that's when we paid the money." And he did report it.

He told the police, then they checked it out, and said,
"No, I'm sorry, Fred, you're wrong. It was April twenty-
seventh." And once that word got out I didn't see a soul
bother to report their alibi information because they
didn't want it to get under scrutiny of the eye of the
police department.

Now, I put to you the reason for that is -- the
reason why it doesn’'t jive -- the alibis don't jive --
the reason why he's in two places at the same time is
because those alibis are not accurate, and those alibis
are not true.

Mr. Stidham says, "Gosh, when this incident happened
that late, sure everybody was out there." Well, from my
recollection of the testimony was that there were four or
fivé people out there at times. Some of his witnesses
put Jessie up there talking to the Sheriff's Deputy.

Now, I guess conceivably you could say, "Well, with four

or five people out there, Officer Dollahite may not have

FAK K
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seen him." But their witnesses say that he was within
five yards of the car. There's only three or four people
there and two or three of their witnesses said he was
talking to the officer. Now, maybe you could say, "Well,
you know, gee, these officers run into a lot of people
over the course of the day, runs into a stranger out
there, maybe he wouldn't recognize him."™ Well, these
officers all knew Jessie Misskelley, Junior. They were
all familiar with him -- acguainted with him -- bhefore
they went out there, and those officers -- all three of
them -- who say, "Jessie Misskelley, Junior wasn't -
there."

TLadies and gentlemen, when you look at that and
compare that with these other alibis that put him in the
same place -- or two different places at the same time,
it just doesn't jive and it just doesn't work.

He also refers to Jim McNease. Now, Jim McNease is
the one that puts him with Allen Carter. Jim McNease is

the one who refused to even talk with the police when

. they wanted to talk to him back in June. He refused to

communicate with them and he gets on the stand and says

that night he saw him with Allen Carter. Well, that's

fine because he's got him walking down the street with
Allen Carter and Mr. HYoggard has him walking down the

street by himself. Mr. Hoggard has him up there talking

AAKS
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to the Sheriff's Deputy. Mr. Hoggard has the Sheriff's
Deputy's car in Stephanie Dollar's driveway, which the
officer testified he never was in her driveway.

But when you look at that, if that's really -- if
they are accurately recalling based on that event, you
would not have those blaring inconsistencies, because to
my knowledge there was no evidence that any of those
people have memory deficits or anything of that nature,
and you would expect that information to at least jive
more significantly than what it does with the facts you
hear from the witness stand.

He also refers and he says -- and I don't know if
they just missed part of the last testimony or not -- but
he said part of the reason why the alibi is good is
because Jessie, Senior comes home from D. W. I. School
and meets the officer driving out of the park, which is
rather unusual since he got out of D. W. i. School at a
quarter 'til eight and the officers left the scene about
ten 'til seven, which would again he's accusing us of
putting Jessie two places at once. It seems like Jessie,
Senior also has that ability to be in D. W. I. School at
a quarter 'til eight and he's driving home at ten 'til
seven.

Also, the witness that we put on in rebuttal, Mr. --

I think it's Mercier and Mercer -- look at this, please.

29 O
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When everybody that got up here testified that at times
whenever they were there -- they signed this. It hasn't
got a date one. If you'll look and see whose the last
name on there and he told you he wasn't friends with
anybody, didn’'t appear to have any bias, Mr. Stidham
didn't attack him in any way in that nature. He just
said, "I was only there once and I signed that document
then and that was before the boys were murdered.”

Now, he says there's no physical evidence linking
Jessie Misskelley, and Friday -- I think it was last
Friday -- I'm not even sure what today is -- but laét
Friday after all of the testimony we put on the guy%ffom
the crime lab, Lisa S. and all these people that
testified about various physical evidence, and the next
morning I read the paper and it said nothing -- it said
nothing happened, nothing really significant occurred
yesterday, but what we were doing -- you have to
understand and I'm sure unless you have been in a
criminal trial before -- if we don't put on evidence that
a fingefbrint expert looked at everything at a crime

scene and says, "I looked at everything there was. There

. were novfingerprints." Then the defense jumps up and

screams, "They didn't even try to get fingerprints." So
we put on a fingerprint expert to say they submitted all

sorts of things -- these sticks =-- everything in the
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world. We looked at them. We examined them. We
couldn't find latent prints. We also put on the DNA
people. He testified he had a number of things submitted
to him. They cxamined all sorts of things. It wasn't
that they found evidence that somebody else was connected
cr evidence that couldn't be explained because we didn't
know who it belonged to -- which would be permissible.
You know if there's fingerprints out there that we can't
match up then scmebody else might have been there and
it's not this defendant. But that's not the case.

That's not the case.

The evidence that we presented was that all of these
efforts were made to procure physical evidence and what
physical evidence was obtained and was identifiable goes
back to Damien and Jason. We didn't find anything with
Jessie. But the fact that the evidence does connect
those two is certainly consistent with what his statement
was that he told the police. and it in no way gets him
out of responsibility by saying, "Well, gee, there was no
evidence connecting him, he couldn't have been there.”
This whole crime scene out in the woods you've heard how
clean it was, how devoid of physical evidence -- out of
the entire investigation -- and it was massive and it was
meticulous. There was just a handful of fibers and I

think ten hairs that were even suitable for comparison.
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And for them to 3ay that because you don't have something
that directly links Jesslie then he wasn't there is
absolutely preposterous. We put that evidence on to show
you what we d4id, what we had, and who it connected to,

and it's consistent with what he told you in his

They talk about Bojangles. Do you think if the
blood 3ample that was obtained at Bojangles had indicated
in its examinatiocn that it belonged to somebody or some
thing or would have any evidentiary value, don't you
think that you would have heard some evidence about: it
from the defense? Don't you think they would have put
something on? The reason that -- and that's one of those
things -- one that we call a red herring -- and I think
the reason they call it a red herring is because it's
something if you throw it in the jury box and leave it

there long enough it's going to create a big stink. And

that red herring is thrown in there to try to throw you

off, but like Mr. Pogleman said, the person that was in

Bojangles -- I don't know if they investigated him -—-
‘whatever happened to him -- whatever caused him to be
bléédihg_—— that person was not the same person who

meticulously cleaned this area, who jammed the clothes
down in the water, who submerged these three little

victims and left no trail of blood anywhere in those

AA9 %S
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woods. That person is not the same person that was in
Bojangles. And you1 all agreed with me during voir dire
yvon'd apply ynur common sense. And common sense tells
you that that is -- is -- T guess -- hlowing smoke on the
part of the defense hecause it's just not something that
makes any common sense whatsoever.

Now, he says another thing that's reasonable doubt
is the cult. That thewe i3 no -- no evidence that these
other people wexe in the cult. Well, the only evidence
is that a witness testified that this defendant along
with Damien Zchols went with -- or took her to a cult
related activity. You heard in his statement where he
talked about how they wounld kill animals and eat meat off
their hind legs. He talked about being involwved with
cult related activity. You seen the book that they
confiscated from Damien's house and when this Hutchison
lady wanted to get hooked up with Damien who was it she
was able to gn through to make that connection? It was

Jessie Misskelley.

.. -How, they say there's no connection between him and

-& cult and T guess technically there's no scientific

‘evidence that says this was a cult killing. But there is

certainly evidence and T think it's clearly showed that
more than one person was involved because we have three

separate weapons. We have three separate type knots in

3291 Y
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the ligature. We have three different type bruises to
these children. Now you can -- just from your own common
sense three eight year olds -- to corral and do what they
did to these children, it's going to take more than one.
And then to perform the sadistic acts they did on them I
don't know what the definition of the cult is. I don't

know if it has to mean that they go once a week and

worship the devil or what, but when three -- more than
one -- and I put to you the evidence is that all three of
them are involved in this type of activity -~ that's a

cult in my book and I think that Mr. Stidham finds that
there's a different definition then at least for
standards of northeast Arkansas, maybe he ought to move
to Berkeley, California, with Mr. Ofshe.

He says that there is no narrative in the -- in the
tape recording. You listen to that and be the judge.
Also, remember that all of the tests indicated that
Jessie has some verbal problems and granted, he does not
—— there are not long orations on Jessie's part, but when
you go through there you will see areas -- in fact one

area is where he's mentioning where somebody lives, and
; y

'he.desérfsing to the officers where somebody lives and

it's about five or six lines long. And it's a
description -- "Yon go down this street, you turn left,

you go down about four blocks and then it's the third
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house on the right. There's a truck across -- there's a
goal post next to it." It's a very detailed statement
that flies in the face of this poor little innocent
fellow that's had his head tucked down all during the
course of this trial that wouldn't look you in the eve.
It's not consistent with what you've seen here.

And Mr. Fogleman touched on it. They're claiming
police officers were deceptive and they're claiming that
the police officers have lied to you and have been
involved in deceit and have Created this entire statement
so that you'll convict Jessie Misskelley, Junior. And
that they're staking their professional integrity on
doing something like this in order to solve this crime.

Well, when you lock at these photographs of this guy
right here and then You look at what you've been staring
at for the last two or three weeks sitting over there
with his head bowed down, different attire, different
hair cut, please tell me who it is that's the deceptive
party in this whole situation.

What Mr. Stidham pointed out about their expert,
what they told you was that there are these certain items
that'ybu%éan look at that can indicate a person can be as
easily suggestible or can be influenced. well, to
determine whether a person actually was you need to know

what happened there and you need to look at how the
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questions were asked. Mr. Fogleman has gone over with
you all those questions where if they were suggestive,
coercive, and influencing him improperly he would have
said what they wanted him to. If these officers were so
diabolical and manipulative and to hear Mr. Ofshe say
there's some sort of book where they have these
interrogation tactics that they could get you or I to go
in their office and after a short period of time we would
confess to multiple homicides. But if they're so
diabolical and they're so good in such a science that
they can prey on somebody in this ~- and this poor
defendant is just so easily suggestible, why didn't’ they
get a better statement? Why didn't they ﬁake it perfect?
Why would they ask him -- why would Ridge say, "What
about nine o'clock in the morning?" Why would they ask
him when he says, "It's the Byers child who's been
castrated?"” Why would they say, "Are you sure?" Heck,
they got what they wanted, let's move on and pin him down
to the next thing we're going to try coerce him on.

Bugiwhen you get to areas like that then Doctor
Ofshe; ﬁho is a little slippery, he comes up and he wants
to talk about something else. But please look at that
because -- and think about it -- because whét he accused
the police of doing was having a brainwashing mind

control ability over this defendant, and that they were
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able just to get him to say what they wanted and if
that's true, then why isn't the statement perfect? Why
are there -- why are there still some inconsistencies in
it? Why would they do that? It doesn't make sense if
you believe the defense theory.

The other thing is, too, they want it both ways.
They want you to believe that this defendant is so -- and
they call him handicapped -- but he's got such a low I.
Q. that he is practically just like putty in the hands of
these police officers. His -- you know -- to think of
it, no matter what situation he were in to confess to the
horrendous -- to running down a boy -- an eight year old
boy and dragging him back to his death -- just think what
pressure would be required to cause you to do that.
Think of it. And what they're telling you is that this
person -- because he has such a low I. Q. was persuaded
and coerced into doing it yet the way he was able to give
a statement that -- on the tape that you heard that had
such good facts is because although he's s0 slow he's
easily suggestible, he's also so smart he can pick up all

this gtuff while they're questioning him and then spit it

“back out to you in a statement.

So it's really -- he's slow for one purpose, but
he's very intelligent for another purpose. And they

can't have it both ways because it doesn't make sense,
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and if it doesn't make sense then it shows that this
defendant is guilty.

The second issue is -- and I think it's one that's
crossed your minds from the time you heard the confession
-- is that the law requires the State to prove that this
defendant acted with premeditation and deliberation with
the purpose of causing the death -- him or an accomplice
-- even under the tape, how do we find that this
defendant committed capital murder? Because what he says
in his tapes that his involvement is relative;y slighe.
Well, examine what his statement says. He ran thé Moore
boy down and brought him back. At the time he did éhat
Damien had already -- was already beating up one of the
boys and he brings him back. Now, he'll say somewhere in
that statement -- he'll say, "Well, that's when I saw
what was happening, I left." But that's not true. It
can't be because in his statement he then proceeds to
detail how the boy was cut in the face. He detailed how
the boy was castrated and he doesn't just say castrated.
Wﬁéﬂ'tﬁgg'say, "Are you sure?" He said, "Yes." And they
say, 'Wéll, how did they do it?" And he said, "They got
him down on his back. They were both on top of him. One
of them was sitting on him and then I saw the blood."

Now, if his involvement was that he ran and chased

the boy down and brought him back and then he took off,
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how was it he saw all of those things? How was it that
three weapons were used to inflict these wounds with if
there's only two people that are left there? And in
talking about his involvement -- an accomplice -- he's
guilty as an accomplice if he aids or agrees to aid in
the participation of the offense or aids or agrees to aid
another in the commission of the offense. It's with the
purpose -— and when you get back there and read the
instructions -- purpose is defined as consciously
engaging in conduct of a certain nature. If he
consciously engaged in conduct that involved him id;thia
act, then he's guilty of capital murder if that's the
result.

See this picture? (INDICATING.) This is the Moore
boy and this defendant won't look up and won't look at
you. But this defendant's actions -- and you just think
about it -- if this defendant does not chase down Michael
Moore, if he does not run through the woods and chase him
down and bring him back, Michael Moore lives. Michael
Moore -gets to go home at night and his parents get to be
with him. But because of this defendant's actions,
because of what Jessie Misskelley, Junior did and what he
told you about in that taped statement, Michael Moore,
Junior -— Michael Moore doesn't go home any more. And

because if he hadn't of chased him down, Michael Moore
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gets away. It's only a few hundred yards to the truck
stop. And certainly Michael Moore is going to report
what's happening and if Michael Moore gets away, maybe
the others decide that this isn't a good thing to engage
in and they get out. Maybe it's just a kidnapping or
battery. Maybe they're just seriously hurt. Ladies and
gentlemen, we'll never know for Jessie Misskelley, Junior
didn't let Michael Moore get away. He chased him down
like an animal and brought him back and as a result of
his actions, Michael Moore's dead, Steven Branch is dead,
and Chris Byers is dead, and there's no getting arcund
it. And you can cut it any way you want to. You can sit
there and look over it, but when you read that tape and
listen to that tape, and you look and go over this
evidence, the actions of this defendant certainly meets
the acts of an accomplice in aiding or agreeing to aid or
assisting in the commission of capital murder and, for
goodness sakes, in a case like this -- I know there's a
lot of -- there's a lot of pressure, there's a lot of
attention on it, and it's a great responsibility to go
back ;§; because the person you've looked at for two
weeks ld;ks young and it's easy to empathize and
sympathize with him. But, please, for goodness sakes go
back there, follow the law, and when I asked you in

opening -- or in voir dire about using your common sense,
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what I meant was in this case you will be presented --
you are presented with a confession. A confession that
gives details that only this defendant could know. And
under any other circumstances you would probably say it
would be ludicrous not to say, "Well, gosh"™ -- I mean —-—
the reaction is if a person confesses and they know the
details, then they're guilty. But the defense through
bringing in so-called experts such as Mr. Ofshe have
tried to smcke and mirrors to make it sound like a person
that ceonfesses to such heinous crimes and admits their
involvement and gives you specific details of the
involvement, that's indicative of someone who was forced
or coerced to confess.

I think when you go back ahd you apply your common
sense and you do what's right, and you think about the
evidence in this case, you're going to know that what the
evidence shows is that this defendant ran down Michael
Moore. That this defendant was there and was involved
and he's guilty cf three counts of capital murder.

You will have a verdict form that will be given to
you apd'you’ll take back all of these instructions. And
tﬁat~veiﬁict form will say, "We, the jury find the
defendant, Jessie Misskelley, guilty of capital murder,
Count One inveclving Michael Moore, Count Two, Steven

Branch, and Count Three, Chris Byers", and the Judge will
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tell you there are some lesser included offenses that are
mentioned. You only -- it's not like you take all of
these options and spread them out on the table and say,
"Gee, this looks like a good one." ¥You start at the top.
You start with capital murder and if this defendant, from
the evidence you find beycnd a reasonable doubt that the
defendant is guilty of capital murder to each of those
counts, you check those boxes and the lesser included
offenses are not even to be considered.

And I trust that when you go back there -- you'll
carry a heavy responsibility -- but you'll do what the
law and the facts require and you'll return a verdict of
guilty. Thank you very much.

THE COURT:  Alright, ladies and gentlemen, when you
reach the jury room you should elect one of your number
as foreperson and you will consider and complete one of
the following verdict forms and I'm going to read those
to you.

You will first take up and consider the charge --
charges of capital murder and that verdict form reads as
follows:.

"We, the jury find Jessie Lloyd Misskelley, Junior
guilty of capital murder in the death of Michael Moore,
Stevie Branch, and Chris Byers”, and there are three

separate blocks.
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If that is your unanimous verdict, +then you would
check the blocks that are applicable to your findings
because they're individual verdicts and the foreperson
would sign. However, all twelve of you must agree to
arrive at any verdict. And the foreperson would sign in
the place provided if that is your verdict.

If you are unable to arrive at a verdict on capital
murder, you would then take up and consider the charge of
first degree murder. You'll be given a verdict form that
reads as follows:

"We, the jury find Tessie ULloyd Misskelley, Junior
guilty of first degree murder in the death of Michael
Moore, Stevie Branch, and Chris Byers", and again, there
are three separate findings. 1If any one of those are
your findings, then you would check the appropriate block
and the foreperson would sign in the space provided, and
again, you're reminded that your verdict or verdicts must
be unanimous. That is, all twelve of you must agree.

If you are unable to arrive at a verdict on the

charge of capital murder or first degree murder, you

4" then take up and consider the charge of second

‘ééqxbe;ﬁhrder. That verdict form reads similarly as

follows"
"We, the jury find Tessie Lloyd Misskelley, Junior

guilty of second degrse murder in the death of Michael

~A ~1]
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Again, there are three separate findings. If any
one of those is your finding that is unanimous then you
would check appropriately and the foreperson would sign.
if you are unable to arrive at -- strike that -- if you
ananimously agree that the defendant is not guilty you
would complete and sign the following verdict form which
recads as follows:

"r

We, the Jury £ind Jessie Lloyd Misskelley, Junior
not guilty.”

If that is your unanimous finding then the
foreperson would sign in the space provided.

In just a second I going to have the Sheriff --

we've tried to clean up the jury room back there and I'm

the two ladies that have been the alternate jury --
jarors, I'm going to excuse you at this time with the
special thanks bf the Court for your patience and your
participation. You're welcome to remain. 1I'm going to
feed the rest of them -- stay and eat, too, if you care
to. Yéu just won't be able to participate in their

deliberations.

I'll probably send the Sheriff back to -- it's four-
twenty -- we have -- when we order food it will take

about an hour to get here, so we'll probably allow you to
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write out what you want and we'll see to getting it here.

The evidence will be also delivered back to the jury
room. So, at this time the two alternates will be
excused—-—-—

MR. FOGLFMANM: Could we approach the bench?

THE COURT: VYes, what did T do0?

MR, DAVIS: Mothing. We -just wanted to approach one
more time.

THE COURT: Okay.

{TYE FOLLOWING DISCUSSION WAS HELD AT THE BENCH OUT
OF THE HEBARING OF THE JURY.) L

MR. DAVIS: As 3 cautionary matter with this filu and
stuff qoing around, in the event the deliberations lasted
any length, 4o you think it might be a good idea to at
least keep the first alternate segquestered or something
so that---

THE COURT: Well---

MR. DAVIS: ---s0 that in case somebody got sick we
could have sgomebody to substitute? '

- THE COURT: Well, the only problem is is there is a
caseuoﬁ# of Harrisburg where Judge Pearson -- well, of
couféé%i@e gsent the juror home and then sent after them
and then put them back in.

MR. DAVIS: I mean T hate to do that to somebody,

but I'd sure hate to have to try this because somebody---~
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THE COURT: 9kay. Okay, I think that's a good

(RETURM TOD OPEN COURT.)

TUT® COURT: Alxright, I'm going to -- the lawyers
have pointed out 3 noint that T have to agree with, To
my two altaernates rather than send vou home T'm going to
require that you stay here sequestered -- which means you
zan git in the jury box there or a comfortable nlace that
we f£ind for you -- and ask that vou stay in the event
that one of the twelve that goes back and deliberates
hecomes ill. Tt heing the flu season and I've heard an
unusual amount nf <oughing, 30 if T send you home then I
couldn't replace one of the jurors with you. So I'm
going t2 ask that you stay for at least a reasonable
period of time. Okay?

Alright, the twelve onrincipal jurors can now retire
to the jury room to consider your verdicts.

(JURORS EXITING THE COURTROOM AT 4:20 P. M.)

(THE POLLOWING HTARTNG WAS HELD OUT OF THE PRESENCE
OF THE: JURY.)

- PHE COURT: Alright, let the record reflect that
thislis‘a hearing out of the presence of the jury and
after the jury has procecded to deliberations.

MR. CROW: Your Honor, we would move for a mistrial

on the following hasis.
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he made a velled comment on the silence on the -- on Mr.

Misskelley's failure to testify. He talked about h

fdn

™
sitting there with his head bert over, in 4different
clothes, diffcrent hair cut, and won't look you in the
cye. we thought it was -- I don't have the exact quotes,
hat the record will rveflect exactly what 2ll he said, and
I thought that was a veiled reference to this.

MR, STIDHAM: Your Honor, it amounts to a comment
that the defendant didn't testify.

THE COURT: Do you want to raspond?

MR, DAVIS: Judge, T can't recall during -- exactly
what I said, but it certainly wasn't intended to be a
comment on his not testifying. It was a comment on the
fact that his appearance here in the courtroom has been
chat of a meek, mild juveaile -- a pre-juvenile --
contrary to what his picture showed and contrarv to what
his action indicated in the tapes. I don't think I made
any comment whatscever on his failure to take the stand.

THE  COURT: ¥No, in fact he used the term "veiled",
Mr. Stidham. The Court was conscious and awar2 of the
cdmmehfﬂmade and did not feel at the time that it was an
inappropriate remark that would single out or <all to the

attention 2f the jury the defendant’'s failure cvo testify.

4

t just simply was <o remote to do that in my ovninion
|4 S
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and a mistrial after several days of trial would he a
drastic remedv and if rhere was any error in that it was
so miniscule that it was harmless. And T frankly didn't
foel that from my shservaticn of the closina argument,
he tactic that it was emnloved was a orooer inference
that the duary could draw €rom the anncarance of the
defendant from the photngraphs that were introduced and
his appearance duringe the trial, and, if anything,
reflacted his demeannr during the trial, and not his
ilure to testify in his own behalf and recant or deny
any statement he made.

3o the motion for mistrial will %e denied and the
rec2rd is made on that issue.

MR, CROY: Thank you, your Honor.

MR. STIDHAYM: Thank voua for your consideration, your
Honor.

MR. CROW: I have a couple of other ones, vyour
Tonor, just real briefly.

T also ask <or 2 mistrial on the ground of
prosecution's remarks 4uring closing. He talked about

ninety¥ﬁine percent 2f the cases on people who confess,

’ltﬁé?!relguilty. I Sbijected in the trial when that

response was snlicited from Mr. HYolmes -~ that while he

was our witness, we Cert2ainly 4idn't ask that Juestion,

rt

your Honnr. T cobiject2d1. T thought that was using other
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people's gquilt or innocence to reflect on the guilt or
innocence of Mr. Misskellev. That has now been
compounded by the nrosecutor's comment during eclnsing,
and T feel that at this point we're entitled to a
mistrial,

THE COTRT: Well, for several reasons I will deny

the mo*tion for a mistrial. One, and verhaps the mnst

jde

moortant reason for denving it is no obiectinn was made
at the time. The Court was not agiven an opportunity,
therefore, to rule upon any objectionable comment, nor
was the Counrt given an oonortunity to caution the jury on
excessive lanquage that any attorney might use other than
the standard instruction that's given in one oh one. So
your failure to obiject at the time in my estimation ig a
waiver of that ohijection.

Secondly, it seems to me to be fair comment based
noon the evidence and testimony in the narure of the
defense. Tnasmuch as the defense called ex -- so called
experts or experts in the field of interrogation, and
squestgd +to the jury that the statement was contrived,
manipuléted, coerzed, and otherwise involuntary, that it
waswaﬁigppropriate line of inquiry, and that the very
nature of the defensgse invoked those inquiries and made
that a3 pertinent gubiect matter of inguiry.

That would be my second reason for it.
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MR. CROW: Thank vou, your Honor.

(JURY ENTERING COURTROOM AT 12:10 A, M.)

THE COURT: Alright, ladies and gentlemen, you've
been deliberating a pretty good while now, and I'm going
to release you to go home for the evening and ask that
you report back at nine-thirty in the morning, and when
you report back you can just proceed to the jury room and
resume your deliberations. However, you can't begin your
discussion or deliberation until all twelve of you are in
the jury room where you comprise the jury, and I'm going
to give you the usual and same admonition that even |
though you are a jury now, you're not to discuss thig
case with anyone. You shouldn't read any media account
of it, watch it, listen to it, or let anyone, including
spouses, loved ones, neighbors, friends, or anyone
suggest to you what your verdict should be. AaAnd with
that admonition and warning, you're free to go until in
the morning at nine-thirty where I'll ask you to return
and resume your deliberations.

Wait just a minute. Everybody be seated.

 ﬁﬁfie I know you've worked hard we've put a lot of
timefiﬁﬁ% the case and I'm going to ask that you continue
your deliberations for a reasonable period tomorrow. So
everyone just stay in the courtroom and let me have some

deputies take the jury out the back way to their wvehicles
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and you're free to go until in the morning at nine-
thirty.
(ADJOURNMENT. )

CORNING, ARKANSAS, FEBRUARY 4, 1994, AT 9:30 A. M.

(JURY ENTERING JURY ROOM AT 9:30 A.M.)
(JURY ENTERING COURTROOM AT 12:00 P. M.)

THE COURT: Alright, ladies and gentlemen, have you
arrived at a verdict?

FOREPERSON: VYes.

THE COURT: 1If you would hand it to the bailiff,
please, or the Sheriff, please.

FOREPERSON: (COMPLYING.)

THE COURT: (EXAMINING.) Alright, ladies and
gentlemen, your verdicts are in good form and will be
accepted by the Court and I'll announce your verdict in
just a second.

Alfight, ladies and gentlemen, I -- in the audience
-— I am acutely aware that your feelings are on edge,
that there is a great deal of emotion involved, and I

cértaiﬁly can understand that, and everyone that

o partiéfpates here can. But the Court cannot tolerate and

will ‘not- tolerate any verbal outburst, any display of
emotion whatsoever. So you're cautioned and warned as I
read the verdicts that you are not to show any outburst,

any emotion, or any display, and I recognize that that's




