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flag and be indicative of the perscn giving them a false
confession?

L' Well, the first thing that you look for is they've got to
teill you something that you 4don't already know. And the
sezond thing that you lock for is that whatever he says does
not conflict with the evidence or the crime scene analysis.
The third thing he should be able to lead you to the fruits of
the crime or the crime weapon utilized.

Now, in the initial part of the confession, it's always
in narrative form where he suddenly just gets 1t off his chest
and 1is a -~ an indication of relief that sets in, and he tells
you about it, and you don't have to prompt him or lead him
with questions. He just gets it all out at one time. Then
when he gets done telling vou in a narrative form, that's when
you start asking the questions.

Also what you look for is that when you do start
questioning him to 2larify certain points in his confession,
if you are wrong in a supposition he will tell you that. He
will tell you, "No, that's not the way it happened.” He will
correct you. You don't have to correct him,

And then ycu always look for little incidental details,
and he'll say, "Well, just at the time this was going down, we
noticed a man walking a dog across this field", and later on
you verify that there was in fact a man walking a dog across a

field. So anytime they supply an incidental detail cof an

| %4>
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happens. That's when you1 can assess whether or not he's
telling you something based on memory or he's just fantasizing
it as he goes along.

3. Yr. Holmes, is there 3 point during the interrogation
that the interrogator has %o be careful after the suspect has
been in there for a while? Ts that something that happens
that you've got to watch for?

A, Mostly your confessions —- particularly in homicide cases
-- come in the fourth hour. There's a waning of resistance
where the person becomes a victim of what I call a captive
audience s3yndrome, where he almost becomes mesmerized by the
relationship between himself and the interrogators. Anything
from four hours on is a diminishing resistance that can lend
itself to a confession whether it be false or valid.

Q. Have you had an cpportunity to examine the statements
made by Jessie Misskelley, Tunior that were given to the West
Memohis Police Department on June third, nineteen ninety-
three?

AL Yeg.

C. Have you had an opportunity to listen to the actual tape
of the confession?

A, Yes .

Q. Mr. Holmes, have you identified any of the Ffactors that
you just discussed in Mr. “isskelley's statement?

MR. DAVIS: VYour Honor, excuse me. At this point I
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think before he can askX that question he needs to also
address whether or not he's familiar with the
investigative file sufficiently enough that he can answer
that guesticn.

THE CCURT: Is your objection to foundatinon?

VIR. DAVIS: VYes, sir,

THE COURT: Lay a better foundation.

BY MR, STIDHAM:

0. “r. Holmes, have you also been made aware of some of the
aspects of what was found at the crime scene and what -- how
the bodies were bound, and things of that nature?

MR. DAVIS: Ycur Hoanor, I would ask that that
guestion —- object to that guestion because when he says,
"made aware”, I don't know if Mr. Stidham told him a
version or if he examined the actual documents and files
and if he's going to lay a foundation for this man's
opinion, he needs to explain it to us---

YR, STIDHAM: Your Henor, may counsel approach the
bench?

THE COURT: Yes.

(THE FOLLOWING DISCUSSION WAS HELD AT THE BENCH OUT
OF THE HEARING OF THE JURY.)

MR. STIDHAM: Judge, we're getting right back to
where we talked about the hearing in Marion. We asked

specifically that this witness be allowed to stay in the

1 40
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courtroom to hear the testimony regarding the officers.
They objected and the Court refused to allow the witness
to stay in here.

MR, DAYIS: He had a transcript of the statement he
could have---

MR. STIDHAM: He was under the rules. We couldn't
3ive it to him. He has examined newspaper articles. He
examined parts of the file that I provided him.

TIE COURT: ¥Well, Jjust ask him what he's examined

MR, STIDHAM: Your Honor, 1t's——-
THE COUIRT: Well, ask him what he's examined.
(RETURN T2 OPEN COURT.)

BY MR, STIDHAM:
Q. Mr. Holmes, =~an you zell the Court what -- what other
items you've examined in this case? Dozuments or---
A, --Well, I -- 1T examined his two confessions and I
examined all the material that you sent me and the
investigative reports and, of course, I've listened
extensively to the tape itself.
Q. Please continue.
A. Now, are you asking me for a description of what a false
confession is ordinarily?
Q. Well, my question is: Have you identified any of the

factors that you'vs discussed in Mr. Misskelley's statement to

ISy
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the police?

A. Mot in the guantity tha* I would want toc see, no.
Q. Can vou elaborate on that?
A, Well, the two 2bvious points that bother me is the

migtake on the time. You know, he's saying nine o'clock, then
he's saying he went home at twelve. I —-- I Just don't
understand if he was in fact involved in this crime how he
made a mistake on the time factor.

And thé time that really bothers me is the ligature --
what was used to tie up the victims. You know, he certainly
knows the difference between shoelaces and a rope.

Those are the two most prominent things, but there's a
multitude of guestions in my opinion that he should have been
asked to ascertain the validity of his confession. 2nd the
first time that -- that he came out with the wrong time
factor, that should have been a signal that something was
radically wrong. That's when the questions should have been
more probing to determine whether or not he was making it up
or giving a valid confession.

Q. What type of guestions were the officers using to elicit
the statement from the defendant?

A. Well, first of all you don't ask any questions in the
initial part of the confession. You just let them spill it
and get it cut, so you just sit there and you listen -- a non-

directive approach.
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Q. Is that what you're referring to when you mention the
narrative?

A. The narrative -- that's the way most confessions come.
AT of a3 sudden the suspect goes b»elly up or resignation sets

in., They want %o get it off their chest and they just blurt

jate

+ out, and there's a tremendous emotional relief. You just
zit there quietly and vou listen, then when they get done
Aiscussing what happened, then the points that you want to
cover, you start asking the guestions.

what T d4idn't like 3bout this confession iz that most of
it emanated from guestions right off the bat without --
without any narrative of any -- any length at all -- without

any descriptions about feelings or conversations or anything.

1]

§

It's all in response to guestions. WwWhen it appears that it
wasn't on the money, then they'd change it around and say,
"Weall, in effect could it have been this way?".

And ?articularly disturbing---

MR, POGLEMAN: Your Honor, I object to that
statement unless he can point to a specific place in
there where the officer says, "Could it have been this
way?"”.

MR. STIDHAM: Your Honor, I thiﬁk it was throughout
the entire statement itself.

THE COURT: T'm going to sustain the obijection. If

he's going to refer to and if we're going to continue

547
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alrng those lines, I need him to be more specific in the

area of the statement that he's referring to. 1I'll
gustain the obiection in that regard.

BY MR, STIDHAM:

Q. Can you mention a specific---

a, --Well, both of them at one time mentioned that they were

disturbed by what they were hearing. One said, "I'm disturhed
by this time factor."™ BAnd another one came right ocut and
3aid, "I think that”™ -- T don't remember which one that he
4idn't think that he was telling all of the truth.

So, either he's totally innccent and just made it up and
doesn't know the case facts, or two, he was so doped up he
dnesn't remember what happened, or three, he's psychologically
impaired, which the ramifications are a faulty memory, or he
wanted to get somebody off his back and he decided, "Well,
T'11 just give them a bunch of baloney, the wrong case facts,
and then recant later.”

You know, there's no doubt in my mind that there's false
information in the confession -- the whole question is why?

Is it because he's innocent or because he's duplicitous and
cunning and decided to offer a false confession and retract
that later on.

Q. Are you aware of any literature with regard to

personality traits of peovle who are likely to falsely
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Well, from reading and from my own experience, yes.
What are those?

MR. DAVIS: Your dHonor, at this point in time when
we start talking about perscnality traits, they've got a
psychologist who is going to be here and anticipate --
I'm anticipating he will be -- and this man is a thirteen
year law enforcement officer—--

MR. STIDHAM: Thirty-nine years, your Honor.

MR. DAVIS: Thirteen years working for law
enforcement agencies, and, your Honor, his gualifications
as to expertise as to personality traits, we do not agree
that he's an expert in that area. We've agreed he's an
expert in the field of interrogation.

THE CQOURT: Sustained.

BY MR. STIDHAM:

o)
" .

Mr. Holmes, is it important when you're corroborating a

confession that you find things that are independent of the

confession that links the suspect to the crime?

A

That's the whole quest of your questioning after he comes

out with a narrative form of the confession. If you get

something you can hang your hat on independent of what he's

telling you. One other human being who can verify it. One

piece of physical evidence. One piece of documentation where

you know it's irrefutable corroboration of what he tells you.

Because what you're concerned about is he may recant it later

J €5
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on so you want tn have sowmething that he just can't lie
around. That's what ycou lock for some irrefutable piece of
evidence to corroborate the confession. and when you don't
have that, you're in trouble.

MR. STIDHAM: Pass the witness,

CROSS EXAMINATION

BY »R., DAVIS:
2. Mr. Holmes, my name is Brent Davis. I met you previously

at another hearing.

2. If I ask you any questions that you don't understand,
please ask me to rephrasge them and I'll be glad to to do so.
A, Alright, sir.

Q. And it's my understanding that primarily what you 4o now
is lecture to police agencies, law enforcement agencies on
interrogation tactics. Is that correct?

A. True.,

Q. Okay, and would it be fair to say that you're basically
training officers on how tn conduct an interrogation?

aA. True.

Q. Okay, and would it be accurate to say that when you train
£ficers to conduct interrogations that you tell them that at
a minimum in an important case that you want them to go four
hours uninterrupted with the suspect?

A. True.
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2. So in this particular case the time period that the
officers are with the suspect doesn't pose any problems for
you, dnes it?

A, No.

a. That would be what you would recommend them to do if you
were advising them, correct?

A. I would have done exactly what they 4did.

2. Now, the basis -~ you said that you listened to the tape
extensively. Is that correct?

A, Um—-hum.

Q. Now, you previously testified at another hearing in this
matter and indicated that you have never heard the tape.

A. That's true.

Q. Okay, and when you had never heard the tape you said
basically the same thing or rendered the same opinion as you
have since you've heard the tape, correct?

A. True.

0. So I assume that your opinion was already sct before you
even listened to the tape of Jessie Misskelley.

A, True.

Q. Now, you said that there needed to be some specific facts
that was unique or that could be corro -- could identify that
this person was there at the crime, correct?

A. True.

Q. Alright, and in a situation where a defendant describes

552
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that one of the thrée victims was castrated and he's able to
identify which of those three victims was castrated, wouldn't
that indicate to you that that defendant had some peculiar
knowledge that only a person that was there would know?

3, Providing you %now all of the antecedent conditions that
led up to that statement. I don't know what inferences or
suggestions were made by the interrogators prior to him making
that definitive statement. But if that was done just suddenly
blurted out, yes, that's significant. But if that was
suggested in some way through hours of interrogation, then
that negates its weight.

Q. But that's one of those things that you would look for in
determining whether that confession was accurate?

a. Absolutely.

Q. And if the witness said, "Yes, one of the three victims
was castrated", and that person was able to identify which one
of the three was accurately, then that would be an important
factor for you to consider?

A, Absolutely.

Q. Okay. MNow, if there were also reports from a medical
examiner thaﬁ there were bruising to the victims' ears,
significant trauma to each one of the three little eight-year-
old boys' ears, and in the course of the interrogation the
defendant tells you upon guestioning that in fact these

persons had grabbed the victims by their ears in the course of

95
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performing -- having them perform oral sex, that would be
significant, too, wouldn't it?

A. Yeah, but not as significant as not knowing what time the

1

rime cccurred or how they were tied up.

&)

. Well, is the -- if the parents of the little boys didn't
even know that injuries had existed to their ears and only the
medical examiner and a few very limited law enforcement
officers knew that, then that becomes a pretty significant
thing, doesn't it?

R, It does providing he can't explain how he got that
information by inference or otherwise through the
interrogators and if he can't say that, then that is
significant, ves.

Q. Nkay. So the only way that you would discount that
information as being important would be if there was some
independent source where he would be able to obtain that
information.

A. Right.

. Okay. BAbsent that independent source, that's one of
thogse factors you're looking for to nail down that this
confession is true?

A. Right.

7. Mow, during zn interrogation you've teld us that it's
important to go for at least four hours in an interrogation.

It's also what you train cfficers that it's important once

1955
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they're in an interfogation to keep them talking, right?

A, True.

Q. Okay. So if aomething happens during the course of an
interrogation and scomething comes up that may be unexpected or
whatever, you don't throw your hands up and go, "0Oh, my God,
you said something that was wrong." You let them keep talking
and explaining what's going on, corresct?

n. Well, not in this instance. @When he comes up with the
wrong time and he dcesn't know what the victims were tied up
with, right then you should have said to yourself, "Hey, wait
a secend, there's something wrong here.”

Mow, why didn't they try to clarify that when they took
the confession? They steered totally away from that. The
minute they saw something was wrong with the time factor and
the ligature, they never asked anv questions to try to clarify
it. Only after they turned the tape recorder off, then they
clarified the time factor in the second taping but they
omitted clarifying the difference between shoelaces and rope.
Q. So you recall a difference between the shoelaces and
ropes involved in the first statement. Is that correct?

A. Well, they didn't clarify that in the second -- in the
second tape. They did clarify the time factor, but, you know,
some of this gtuff is miniscule, but by comparison the time
factcr and the ligature to me is the key to this whole case.

Q. But you say it's miniscule, but the fact that this

[ 550




REPORTEARS PAPER & MFG. CO. B00-626-6313

FORM OR-325

10

1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

defendant knew which of the victims had been castrated, that's
pretty dadgummed important, isn't it?

A, Well, that's presumptucus to agsume that that emanates
from guilt. Tha%t ceculd eranate from that -- he may have
glimpsad that through the interrogation. He was with these
guys for hours. Yeu've bound to absorb something when you're

with investigators for hours. TIndirectly or directly, they're

ning to reveal something.

[19]

2
.

So basically when you -- when you place less significance
on that vou're doing it hecause you're assuming that officers
imparted that informatien to him, correct?

A, In this case; ves.

Q. Qkay. And the truth of the matter is you've never hearad

what the officers' testimony was regarding what went on there,

Al Correct.
Q. VYou've never reviewed any transcripts of what the
officers szaild, corveot?
A, Correct.
Q. Okay. So as far as what went on Aduring this
interrogation process the only thing you know is what you've
seen or heard on that tape. 1Is that accurate?

MR. STIDHAM: “our Yonor, I “hink the jury -- your

Honor, T would like to make an obdection. The prosecutor

ohjected to the witness hearing that. We asked that the




REPORTERS PAPER & MFG CO B00-626-6313

FORM OR-325

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

witness bhe allowed to hear that,
MR, DAVIZ: Yoy Monor--—-

MR. 3TIDHAM: And the

o]
[¥2]

rozsacutor obijected. We would

ask that he shouldn't be allowed o impeach him with that

THE COURT: T think they asked for the rule to be
applied %o him. T den’'t %now why any material necessary
for him to formulate an opininn couldn't have heen
supnlied to him, if that's what vou're saying.

MR, 3TIDHAM: Well, your Honor, if he can't be in
the courtrocm to listen to them testify, how can we
provide him with transcripts of it? And why should the

prosecutor be allowed to impeach him cn that hasias? We

gpecifically regquested that Mr. Holmes be allowed to hear
the testimony of the officers and formulate his opinion

in this case. The State obiected and now they're trying
to impeabh him because he doesn't have that information
for it. T think that's improper.

THE COURT: OQverruled. Go 3head.

MR. DAVIS: Your Honor, for the record, they did
have a transcript of the entire testimony of the officers

that they could have supplied.

BY MR. DAVIS:
0. Now, Mr. Holmes, would you agree -- let me hack up just a
minute.,

1558
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Have you talked with the

defendant in this case
nersonally?
3, Mo, Mo,
R Qkay, 30 you've never interviewed the defendant to get

any gauge as to his demeanor, character, intelligence,
anvthing of that nature?

3, Mo. The onily feel T got for that was the tape.

. Okay, and yon would agree with the statement that a lot
of people who don't have a formal education has what we call
street smart, correct?

Al Well, that's called sscial intelligence.

2. Alright, and---

MR. STIDHAM: VYour Honor, is he asking the witness
to testify about things that he didn't want him to
testify when T asked him qguestions about -- the
psychological nature? It sounds like the same thing to
me .

THE COQURT: Wait a minute. T know you're rtrying to

3

make an objection, but tell me what it is.

MR. STIDHAM: VYour Honor, I asked him if people who
are -—- give false confessions---

THE COURT: What is your objection?

MR. 3TIDHAM: Your Honer, my objection is I asked
the witness if he could testify as to psychological

profiles of peovble who give false confessions. The

| 4 59
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prosecutor obiected and said that was improper and the

Cocurt sustained ic. ®ow, he's as%Zing him the same

’”

gucstions. T obiect.
THE COURT: Ho, I'm not allowing him to testify -- I
don't -~ is that what you're asking him, Mr. Davis? What

is the psychological profile of---

4]

MR, DAYIS: Judge, it's been so long since I agked
the guestion. I may have to go back and rephrase it and
give Mr. Stidham an opportunity to object again---

THE COURT: --Well, I'm not going to allow either
one of you to ask this witness to give a psychological
orofile of anyone or even a hypothetical psychological
profile unless it fallg---

First of all, are you prepared and capable from your
experience, training, and education to give such a
profile?

THE WITNESS: Yes.

THE COURT: Well, I might allow it.

MR. DAVIS: T don't think I'm asking that guestion
yet.

BY MR. DAVIS:

Q. Would -- would it be accurate to say that one of the
first things ycu teach people to do in an interrogation is ©o
assess the mental capabilities of the person they're

interrogating?

[ % O
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A. You get a thumbnail sketch of the individual you're
interrogating. You have to know his basic of personality
structure.

o But isn't it true that when you teach your courses that
you advise the people that you're teaching that you don't Just
loock for book smarts, but you look for street wige -- street
smarts, also?

A. Yes.

2. And they're---

THE COURT: Mr. Davis, just a minute. 1I'm going to
allow him to ask that question. 1If you want to reserve
your cross examination at this point and you want to go
bhack and ask him that guestion, I'm going to allow it.

MR. STIDHAM: Yes, sir, I would like to go back and
ask him. Thank you.

THE COURT: Do you want to wait and let him do that
and then continue your cross?

MR. DAVIS: Yes. T think that would be best, your
Honeor.

THE COURT: Okay.

Are you saying that you have developed that profile
through the years of your training---

THE WITNESS: &Empirically. Empirically based on the
false confessions that I myself have taken.

MR. DAVIS: Your Honor, if that---

N
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THE COURT: Well, I'm going to let you give a

[t}

generic, if there is cne, statement of the profiles that

you could expect, znd if that's what your question is

MR. S5TIDHAM: Exactly.

THE COURT: But I -- that does not relate to a
specific case, gentlemen. TIt's a generic profile of what
one would look for -- if he knows.

MR. STIDHAM: Thank you, your Honor.

MR. DAVIS: Judge, ocur objection would be that as I
understand it his profile would be based on specific -- a
minimal number or a -- however many specific cases he's
had.

THE COURT: I think that---

MR. DAVIS: And that will be--—-

THE COURT: Well, I've allowed him to testify as an
expert in interrogations and interrogation techniques,
and it's been fairly well esatablished that he teaches
police officers, so if -- if in the course of that if he
describes for them a particular set of personality traits
to look for, then I'm going to allow him to describe what
they are.

MR. STIDHAM: Thank you, your Honor.

REDIRECT EXAMINATION

BY MR. STIDHAM:

| B o
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Q. Can you describe those for us, Mr. Holmes?

4]

A, A low I. Q., highly suggestible in personality structure,
intimidated when in the presence of dominant perscnalities,
2lwavys attempting Lo solve the immediate stress factor, get
the interrogators off my back and just let me go home, naively
assumes rthat they can all straighten it out later on, wherein
they become an agent of their own victimization. They give
the police or the prosecutor a sword and then the sword is
stuck in them with their own confession, but they assume that
they can go out and tell their parents or an attorney that, "1

just made it up", and the whole thing will be straightened

Tt's extremely difficult for the average person to
believe that someone would confess to a crime they didn't do.
MR. DAVIS: “Your Honor, I'm going to have to object.
Mr. Holmes is going beyond the question, and he's just
talking---
THE COURT: I'm going to sustain the objection at
this point.
BY MR. STIDHAM:
Q. Mr. Holmes, you stated that the first factor that you
discussed earlier was that in a valid confession the confessor
tells you something you don't already know.
A. Right.

MR. DAVIS: Your Honor, he's now -- I think going

%3
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outside his limited arca or scope.
THE COURT: #Well, T'll let him open it back up. Go

ahead,

BY MR, STIDHAM:

Q. Do you need for me to repeat the question, Mr. Holmes?
Al ¥Yes, nlease.
Q. Okay. You said that the first factor that interrogators

look for in determining whether or not they're getting a false
confession is that the confessor tells you something that you
don't already know. TIn other words, he---
A. He's just throwing back at you what he's already heard
from you.
Q. Is that the red flag?
A. Yes.

MR. STTDHAM: Pass the witness.

RECROSS EXAMINATION

BY MR. DAVIS:
2. When you say that he's throwing back something that's he
already heard from you, you're presuming that he acgquired that
information from one of the interrogating officers, correct?
A. Yeg .
Q. Okay, and in this case you don't have any earthly idea if
that's the situatiosn, do you?
A. No.

Q. And if in fact that information was not received from the
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interrogating officers, you would agree that the one
individval being named that was castrated and the injuries to
the ecars would be factors that would be corroborative of a
Eviae confession?

A, Well, T would have looked at this kid with a fish eye the
same way these investigators did, and I probably would have
felt the same way they did, but the minute he came out with
that wrong time of death, and not knowing what the proper
ligature is, that's when I would have backed off, Then I
would have k%known, "Hey, there's something wrong here."

And that's the only disagreement I have with these
officers. I'm not in here to castigate them in their tactics,
because I've probably done things twice as bad as they have in
my carcer. All I'm saying is when they didn't resolve those
things, that's when they aborted professionalism, and they
should have -- and T have a sense in listening to the tape
that they had a sense that there was something wrong, and
that's the reason they didn't ask more probing questions.

MR. DAVIS: Your Honor, your Honor, he's not giving

a responsge to the question and now we;re getting away far

afield in the area that he doesn't have the expertise to

testify.
THE COURT: Alright, I'm -- please answer yes or no
and then TI'm gcing to allow you to explain your answer.

THE WITNESS: Okay.

| K0S
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BY MR. DAVIS:
a. Now, I just want to be sure that we're clear on this,

Assuming that the officers 4id not impart knowledge £o this

defendant about the child being castrated -- let's assume that

as a hypothetical -- then when this defendant tells us the
child and is able to pinpoint the child that was castrated,
and that information is not general public knowledge, then
that's one of those factors you would losk for to corrochorate
the truthfulness of a confession, correct?

AL Yes .,

2. And the same with the injury to the c¢ars?

A. Yes,

0. So the only way that you discard that and begin to think
that's not important is if you presume that the officers
imparted that knowledge o the defendant.

A, That and it's overwhelmed by the importance of the time
factor and the rope versus the shoelaces.

Q. Sc you're saying that even if this defendant is able to
accurately describe the injuries to cne of the three youths,
and describe the specific and the unusual type injuries that
we have here, absent police providing that information, that
still isn't all that significant factor to you?

A. Well, it is significant if it's not contaminated by
anything that they said or did. That's the only qualifier I

would put on it.

| %00
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Q. Now, there’'s certalnly nothing unusual about a defendant
recanting a confession, is there?

A, No.

2. In fact wouldn't you agree that in ninety-nine percent of
the cases where a defendant has confessed to a crime and they
then recant and in ninety-nine percent of those cases the
defendant's guilty?

A, Yes.

Q. And in fact you teach in your seminars, don't you, that
you don't expect defendants to keep reiterating their
confessions?

A. True.,

Q. In other words, once somebody tells their involvement in
a crime, then you don't expect them to come back and tell
other people, correct?

A. Correct.

Q. And in fact, it would be the rare exception if they did

that, correct?

A. Correct.
Q. So in this case, this defendant recanting his
confession~——-

MR. CROW: I'm going to obiect, your Honor. May we
approach the benzh?
(THE FOLLOWING DISCUSSION WAS HELD AT THE BENCH OUT

OF THE HEARING OF THE JURY.)

1%
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MR. CROW: I don't care what the percentages are a

w

to what other neople are toward quilt or innocence.
That's showing other people's inno -- guilt or innocence
ig to infer that this client, that this defendant is
guilty. I strenuocusly obiject.

MR. DAVIS: He's indicated hisg opinion.

MR. CROW: Yes, your Honor. They can't -- the guilt
or not, other individuals cannot be shown as guilt on Mr.
Migskelley. TJust like -- just like the prior bad acts
and it cannot show the guilt or innocence of Mr.
Misskelley.

I think it's along the exact same thing, your Honor.

THE COURT: Well, T mean I don't think he's capable
of testifying whether or not the statement was true or
false or---

MR, CROW: Right, your Honor.

THE COURT: ---or whether or not Mr. Misskelley is
gquilty or innocent, if that's what you're saying.

MR. CROW: Yes, your Honor, but T don't like him
testifying -- his eliciting responses of percentages
whether other people are or not. That's not the issue in
this court, your Honor.

THE COURT: Well, but the issue here i3, is this quy
is an expert in interrogation and interrogation

technigues and the issue that you've raised i3 a false
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confession---
MR. CROW: VYes, your Honor, I understand that.
THE COURT: ~---or an untrue confession. I'm not
sure you really raised that, but at least a coerced
confession.

MR. CROW: It i3 outside the scope of direct.

Ean
L

74
=

& COURT: T don't think so. I think -- don't go

*

too far in that area, but I'm going to aliow you to
pursue it.

MR. CROW: That makes him -- I don't know if I've
got the right rule or not but, is it four oh four?

THE COURT: Pour oh four -- four four B, that's
in---

MR. CROW: Maybe I mis -~ let me get the Rule Book.

THE COURT: Well, I've got it right here.

MR. CROW: Maybhe T have the wrong rule, your Honor.

THE COURT: I ﬁhink it's four oh five.

MR. CROW: It may be, your Honor. No,‘that’s not
it.

THE COURT: 1TIt's four oh four.

MR, CROW: 1It's just like evidence of other crimes
whether it be of this defendant or another defendant,
your Honor, are not admissible to prove gquilt or
innocence. They're only admissible to prove what's in

the rule. And the guilt or innocence of orher

(%0 F
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individuals in Mr. Holmes’' carcer., He's -- the way he's
proffering the question---

THE COURT: But this isn't character evidence.

MR. CROW: Yes, I understand that, but the way he
proffering the gquestion, your Honor, is not only ninety-
nine percent of the people who confess their guilt -- you
k¥now -- apnd that---

MR. DAVIS: This guy is an expert in the field.

MR. STIDHAM: Just because other people are doesn't
mean that this defendant is---

MR, FOGLEMAN: He's trying to testify---

THE COURT: 1I'm going to allow yocu to pursue that
line of questiouning, but T don't want you to attempt to

t from him whether or not the statement was true or

o
[
‘.‘4
Q
[N

false, or whether or not the defendant is guilty or
innocent. And I'll sustain an obijection on those points.

MR. CROW: HMNote our obijections, your Honor.

MR. FOGLEMAN: Thank you, Judge. |

MR. STIDHAM: Thank you, your Honor.

THE COURT: You're welcome.

(RETURN TO OPEN COURT.)

MR. DAVIS: Judge, I forgot what guestion was

‘asked. Was there even a response to it?
BY THE WITNESS:

A. Well, you asked me if it was unusual for people to recant

/570
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and we both agreced no, it's not.

Q. And in fact, wsuld vou agree, Mr. Holmes, that there is a
7ery brief time frame in the lives of most pecple who have
zommitted a seriocus crime in which they will confess?

A, It only comes at one critical point. 1It's like two
people come together, the chemistry is right, and he just
Aecides, "I'm going to tell this guy the truth.” And he may
never get that feeling again.

0. And, in fact, after that brief moment occurs, that person
may vrecant and deny his involvement. Is that correct?

A, Well, they begin toc realize the consequences of what
thay’'ve done, yes,

Q. Now, sometimes you get confessions that don't quite jive
Wwith the facts as ycu know them to be, correct?

A, There's always things that are unresolved, aléays
dangling things that you don't secem to be able to put all the
pieces of the puzzle together, but not of this magnitude.

Q. In your lectures to law enforcement officers you
specifically address that area regarding matters that are
unresolved or that are inconsistent concerning statements by
witnesses, do you not?

A. That's the nature of our existence. There's always
something you can't resolve. There's always the inexplicable.
Q. And isn't it true that in instances where a defendant

make incriminating admissions regarding his involvement that

(6 1/
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it's your opinion that ninety-nine percent of the time thoge
people are quilty?
MR. CROW: Y¥Your Honor, I want to raise my same
objection. That is a totally improper gquestion.
MR. DAVIS: VYour Honor, I'm asking him his opinion
regarding that.
MR. STIDHAM: Your Honor, he should ask him hisz
opinion regarding the defendant,
MR. DAYIS: MNo -~ that'g---
MR. FOGLEMAN: The Court's already ruled that's
improper.
THE COURT: Go ahead. 1I'm going to allow it.
Overruled.
BY THE WITNESS:
A, I agree.
2. 30 you would agree that if people make incriminating
admissions regarding their involvement, then ninety-nine
percent of the time they're guilty.
A, They're telling *the truth.
Q. And sometimes they just give you tidbits of information.
Is that correct? .
A, Well, everybody wants to put their best foot forward, and
they don't want to make themselves look bad, and they don't
want to always go into the gory details of what they digd.

Sure, you don't always get a complete vivid description of why
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they did it, a motive bhehind it, and et cetera. That's rare
that vou get a full disclosure. There is always things that
are unresolved, but there are no major discrepancies as in my
spiniion, what you have in this case.

Q. And wouldn't you agree that it's contrary to human nature
to oven give a statement admitting or indicating your
involvement in something as heinous as the murder of three
¢ight-year-old boys?

A, It's against the nature of most people, ves.

Q. And that's why when somebody makes an admission regarding
their involvement in such a crime, you place a great deal of
weight on that. TIsn't that true?

A, Yes, I would agree with that.

Q. Now, Mr. Holmes, when you testified at a previous matter
involving this case, do you recall what you told us the most
important thing there was in determining the accuracy of a
confession?

a. Well, are vou talking ahout loocking for something to
corroborate it physically, or the emotional factor that's
evident?

Q. Do you recall stating that the most important thing of
all is if they sound and look like they're telling the truth,
then you can tell?

a. Yes.

Q. And wouldn't you agree, Mr. Holmes, that in order to make

/g1 3
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that determinaticn is the one who is there doing the
interview?

A, No, not in this case because in a case of this

importance, national significance, they had a vested interest

0. 8o a person in a better position to make a determination
in this case is someone who's never talked to the defendant,
wasn't there during the confession, only listened to the tape
in the last week or so0, that person is in a much better
position, is that what you're telling us?

A. Well, I respect their opinion, but I also respect my own.
0. And your opinion would be different or -- let me rephrase
that, your Honor.

You presume -~ what gives you concern is hecause you
presume the officers provided information regarding the
castration of the one victim, and other physical findings to
the defendant during the course of the interrogation, correct?
A, No, what I'm concerned about is the defendant 4idn't
provide enough information to offer a valid confession in my
opinion. That's what I'm concerned about.

Q. But you presumed that the defendant was provided with
that information in order to have concerns about this
particular interrogation, correct?

a. You can guess at a lot of things. Fortune tellers do it

1574




FORM OR-325 REPORTERS PAPER & MFG. CO. B00-626-6313

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

13772

all the time. 1If you're going to utter a bunch of statements
you're going to be on the money with one or two of them just
by chance alone. 1I'm not saying that that's the case in this
3ituation, but that happens, you know.

But what T'm concerned about are the things that are not

reconciled,

6

. 50 really what your job and -- are you hired by the
defense in this case?

A, I don't really know. They told me they didn’'t have any
money and that they felt that there was something wrong and I
said, "Well, send it down and let me take a look at it." And
I lcoked at it.

Q. Are you submitting a bill on this case?

A, I haven't done it vyet.

Q. Are you intending to submit a bill?

a. Well, T1'll ask for my plane fare.

2. And in this particular case you have presumed that the

officers tainted the defendant’'s mind prior to or during the
confesgion. 1Is that true?
A. I'm not attempting to impugn the professionalism or the
integrity of these officerg---

| MR. DAVIS: Your Honor, if he could answer my
question. I asked him a gquestion.

THE COURT: Answer yes or no and then you can

explain.

[ 875
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BY THE WITNESS:

A, Alright, let me have the question again, Counselor.
2. Okay. Are you presuming that the officers tainted the

mind of the defendant with facts and information about the

crime?
A, Yes.,
Q. And is your job here and what you're hired to do in this

case basically is second guess what the officers 4ig?

A, No.
0. You indicated that you -- it would be a guess regarding
whether or not -- let me rephrase that.

You indicated a wminute ago that it could have been a
lucky guess on the part of the defendant when he guessed --
when he said that Chris Byers was the boy that was castrated
and described the injuries.

A, It's only one out of three.

0. And also Jescribing that type of injury to that
particular individual?

A, Well, I don't know the antecedent conditions to that, so
I really can't speculate on that.

Q. Well, the truth -- the truth of the matter, Mr. Holmes,
1s you aren't acutely familiar with the facts and
circumstances surrounding this case. 1Isn't that true?

A, I'm acutely aware of some troubling things in the

confegssion that I read.
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Q. Ckay, now, would vou answer my gJuestion?
A. Yes.
Q. You -- you area't familiar with the facts and

circumstances surrounding this case?
A, ¥ot all cf them, no.
2. Ckay. And that is vitally important in bheing able.to
ascertain whether the facts gilven by a defendant are accurate
or not, correct?
A. I've read thousands of confessions and this is just one
more confession that I've read in thirty-nine years.
2. I appreciate you providing that information to us. ¥Now,
if you would, would you answer my question? Now, that
information, the details of this case, if you're going to be
able to determine whether this confession -- how accurate it
was or to judge it, or to welgh it -- it's important to have a
good grasp of the facts and circumstances surrounding this
case, correct?
A. Correct.
2. And you admit that you don't have that acute awareness
regarding the facts and circumstances of this particular case.
A. No, I don't admit that at all.

MR. STIDHAM: Your Honor, again, I would obiject. We

asked that the witness be allowed to hear the officers’
testimony and the prosecution objected to that.

BY MR. DAVIES:
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2. What have vou reviewed in the way of records? Have you
got those with you? The records that you reviewed in

pregaration-~-

Aa. I've -- T've reviewcd encugh to prempt me to come up here

and testify.

Q. Jave you got with you those documents and records that

i

vyou reviewed prior to coming here and testifying?

AL I've got the copies of the two confessions that were
taken from him, yes.

2. Okay, and what other documents did you review?

A, Wcll, I listened to the tape.

Q. Okay, and what 4id you do besides listen to the tape and
review the two confessions?

A, Well, you know what else I 4id.

Q. Did you also review any of the investigative reports?

A, N2,
Q. Did you review any o»f the statements of other witnecases?
A, Yes, I'm aware that the defense has a lot of alibi

witnesses. TI'm awére that there were other suspects in this
crime. I'm aware of a lot of things.

Q. Did you review those statements? )

A, No.

0. I assume since you say you're aware of them you were fed
that information by the defendant's attornéys?

A. Yes.
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C. Dkay. And as far as information from the medical
examiner's office, have vou ever reviewed any of that
information?
A, Uh -- I read the psychological profile of the defendant.
I doan't think T read the autopsy, no.
Q. Okav, and you haven't been nreovided a transcript of that
-~ of the medical examiner's testimony here at trial?
A. ¥o.
Q. So as far as his physical findings you have no real
working knowledge of what he found in his autopsy report?
A, No.
Q. Okay, and therefore no way of determining whether the
statements or confessions jive with what his findings were in
that autopsy report?
A, (NODS HEAD.)

MR. DAVIS: One second, your Honor.

THE COURT: Was that -- you didn't answer. You just

nodded your head.
THE WITNESS: Well, it was kind of an elongated
question. I was trying to figure out at what point I

should respond now.

Lo

THE COURT: Alright,
THE WITNESS: If he wants to reiterate the
confession---

MR. DAVIS: T'll pass the witness, your Honor.
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MR. STIDHEAM: May I have just a moment, your Honox?

We pass the witness, your Jonor, we have no further
questions.

wMe. DAVIS: Judge, I A4id think of---

TYE CQURT: Well, go ahead.

MR. DAVIS: No further guestions, your Honor.

THE COURT: Are you all both sure you got all you
want out of him, because after I let him go, 1 assume
he's leaving.

alright, sir, you're free to go. Thank you very
much.

£all your next witness.

MR. STIDHAM: Your Honor, we would request a recess
until in the morning. We've called our last witness.
We've exhausted the witnesses we had ready.

THE COURT: Alright. Can you gentlemen give me sohe
idea of how many witnesses you've got left and how many
potential rebuttal witnesses you'll have?

MR. STIDHAM: Your Honor, I would anticipate we'll
be rested by lunch time tomorrow.

THE COURT: Well, how many witnesses do you think
you're going to have tomorrow?

MR. STIDHAM: Four, approximately four.

THE COURT: You anticipate the need for any rebuttal

witnesses at this time and what length would it take?

[ 657




