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calls?

A‘

Yes, sir, I have.
Alright, and are you able to get that type of record?
No, sir.
MR. FOGLZMAN: I don't have any further questions.
MR. STIDHAM: No guestions, Judge.
(WITNE3S EXCUSED.)

MR. DAVI3: Your Honor, at this time the State wonld
rest.

THE COURT: Have you got anything additional?

MR. STIDHAM: May we approach the bench?

(THE FOLLOWING DISCUSSION WAS HELD AT THE BENCH OUT
OF THE HEARING OF THE JURY.)

MR. STIDHAM: I would prefer we renew our directed
verdict motion in chambers right before we do jury
instructions.

TAE COURT: No, you can do it right here. Do you
want to add any additional matter not previously covered?

MR. STIDHAM: Oh, your Honor, I would like to

briefly go through it while -- if we can do that in

- chambers while we're doing the jury instructions.

THE COURT: Well, just a minute. 1I'll just let the
jury go because we're going to have to go over the jury
instructions anyway.

(RETURN TO OPEN COURT.)

Alag -
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THE COURT: Alright, ladies and gentlemen, both
sides have rested their case and the testimony is
concluded. It's -~ T'nm getting ready to give you a
recess. It's still important that even though both sides
have rosted their case that you not attempr to discuss
the case among yoursclves or with anyone-until it's
finally submitted to you. I'm going to give you a leong
lunch break -- until one-thirty. and the reason for that
iz is the Court will have to hear and rule on some
motions. TI'll have tc go over and discuss the jury
instructions with the lawyers. I don't anticipate ‘that
to take too long, but I want to give them a little ‘bit of
time to collect thelr thoughts because as soon as I read
the jury instructions then they'll argue their case. 3o
that's the rcason for the two hour lunch break.

5c, again, you're reminded of the admonition not  to
discuss the case or allow anyone to attempt to discuss it
with you or in your prescnce. And you may stand in
recess until cne-thirty.

{(RECESS.)

{THE FOLLOWING YEZARING WAS HELD OUT OF THE PRESENCE
OF THE JURY.)

THE COURT: Let the record reflect that this is a

hearing out of the presence of the jury.

MR. STIDHAM: Your Honor, may I have just a moment,

199,
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please?

THE COURT: Yes.

MR. STIDHAM: Your Honor, we would like to -- to
renew our Motion for Directed Verdict.

THE COURT: Alright, lect me make the announcement.

I need the door closed out there, please.

Let the record reflect that this is a hearing out of
the presence of the jury at the close of the case, both
the State, and the defendant, and rebuttal.

Alright, you may proceed.

MR. STIDHAM: Your Honor, again, we would renéw our
Motion for a Directed Verdicr and we would submit that
the State has not met its burden of proof with regard to
the defendant having committed the offense of capital
murder, three counts of capital murder. More
specifically, we would submit that there is no evidence
that Mr. Misskelley with the premeditated and deliberated
purpose of caused the death of another person, caused the
death of any of the three victims.

Secondly, your Honor, we would submit that the only

. evidence the State has offered is the defendant -- is the

defendiﬁt's statements to the police in which if you
assume that they are true -- and we say that they're not
-- he said that he was only present and that he did not

hurt or kill anyone. The Supreme Court has ruled that

N D)~
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mere prescnce at the crime was not sufficient to attach
accomplice liabilicy.

Your Honor, there's no proof that Mr. Misskelley
acted as an accomplice to the capital murders or any
homicide or any level of ‘hemicide. 1In order for the
£tate to prove Mr. Misskelley was an accomplice they must
shew that he aided, assisted, or abetted 1in committing
the offense. Secondly, that Mr. Misskelley himself had
“hc required intent to commit the charge of capital
marder.

He would respectfully direct the Court to the -
nineteen ninety-threc decision of the Arkansas Supreme

Court in Fight versus State. Tt's cited at 314 Ark. 438,

and which provides "Qur interpretation of the accomplice
liability statute, Pive dash, Two dash, Four Oh Three
effectuates the policy that an accomplice's liability
ought not to extend beyond the criminal purpose that he
or she shares. Because accomplice liability holding an
individual criminally liable for actions done by another
iv is important that the prosecution fall squarely within
the staﬁﬁte."

Your Honor, we would submit that there is nothing
that has bdeen introduced by the State against the
defendant to suggest that he had the intent to commit any

homicidal act or aid or assisted in any homicidal act.

NN AT
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Again, your Honor, we would submit that there's
nothing withou: adding conjecture and speculation that
would make Mr. Misskelley an accomplice to this homicide.

TEE COURT: 1Is the Fight case the one that involved
the loaning of an automobile to a person that---

“R. CRCW: Yes, your Honor.

[HE ZOURT:  -~-killed a person while -- while
intoxicated?

dR. CROW: Yes, your Honor, that's the case.

THE COURT: Well, I think that--—-

“4R. STIDHAM: <Your Honor, we would also--- *

THE COURT: ---considerably distinguished from the
present facts.,

MR. STIDHAM: Your Honor, I think there is also some
logic that we could direct this way in regard to the
Fairchild decision in talking about the intent of an
accomplice, and we'd like to bring that to the Court's
attention as well, and when we submit out arguments for
cach level of homicide that we anticipate the Court will

instruct the jury on.

THE COURT: Well, I think you've pretty well

ennnciated the same objections at the proper stages

previously.

Does the State want to make a -- a regponse for the

record?

A~
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MR. DAVIS: Your Honor, for the record, the mental

intent required -- as the Court's well aware that mental

intent is something that can only be proved by

circumstantial evidence, and in this case basically what
the defense is arguing is that there -- the defendant is
not a credible individwal in that what he said to the
police was a lie.

But basically what he said to the police that was
introduced is that he knew they were going out there to
huart someone the night before, that he went out there,
that is clear from the record that at a very minimum --
even locking at the evidence in a light most favorable to
the defendant -- which is not what the measure is -- that
—- that Steven Mcore -- or Michael Moore, excuse me --—
would not be dead but for the defendant's actions in
aiding and assisting in bringing him back.

In addition to that, there's evidence that there
were three weapons used. There was evidence that there
was different type injuries caused. There's evidence
that a different type of knots on the ligatures which
would bevconsistent with more than one individual, and I
certainly think the jury can infer just from the very
nature of three eight-year-olds being killed that there
was more than one person actively involved in that, and I

think all of those things together -- primarily what the
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defendant has said himself to police officers indicates
that he had that mental state necessary to amount to
capital wurder.

THE COURT: Mction for Directed Verdict will be
denied. Tne Court's of the opinion chat a jury guestion
has wpecn established,

MR. STIDHAM: Thank you, your Honor.

THE COURT: Alright, gentlemen, I don't anticipate
us having a whole lot of problem on these instructions.
Do you want to tackle them now in the back?

MR. STIDHAM: 1 prefer that, your Honor.

THE COJRT: Well, you know, there was one thirg.

You and Mr. Crow offcred an instruction on the diminished
capacity of -- wnat do we call it -- in capital murder.
There's a new statute —-- a ninety-three statute -- that
where it's an allegation that a person is mentally
retarded that that -- that goes -- that goes on the death
penalty and only in che punishment phase, but I'm -~ I'm
raising this now because as I recall, Doctor Wilkins®

tegtimony and the last psychologist that testified each

- of them testified affirmatively that he was not mentally

retardeéd.

MR. STIDHAM: Your Honor=--—-
THE COURT: 3o there is no evidence to the Court

that he was mentaily retarded.

IO
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MR, STIDHAM: Your "donor, again, the Arkansas

Legislature has promulgated that definition and it not

[
[#1]

inition as used by -- the clinical

THE TOURT:  Yell, we czn argue that later, but I'm
juast voicing ny view of the status of the cvidence that
there is ae cvidence to suggest that he is other than -~
Jery warst a borderline functioning individual.

PR. O CBOYW:  Ye'we used the term — mostly, mentally

¢

]
™
0O
i~
[¢]
s}
rt
=
¢

defi e tried to stay away from the term,
mentaily retarded. =

THE COURT: Well, T think the statute uses the:
term---

"R. CROW: Judge, again, the statute's definition of
mentally deficient or retarded is different.

MR. STIDHAM: It refers to sub-average general
intellectual functioning, and <hit's different than
saying somebody with this particular I. Q. is classified
ag~-—-

THE-COURT: --Well, right now there's no testimony

te that effect at all other than the hearing that was

_conducted in Osceola and I recall the testimony from that

n

hearing, but if it's to be submitted to the jury and it
may be talking about something right now that may never

come up. But if it does come up, I anticipate that

AROS.
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you'll have te then redirect that testimony to the jury
in the purnishuent phase.

MR. CRCOW: We fully anticipate that.

THE COUET: These are the ones I'm going to give in
the first cacch and then these are the verdlct Fforms that
acconmpany it. They're exactly like yours with a

exceprion of thiat one language and I did add Two Oh Two.

Y47

The only reason I'm using that set rather than yours is
becausc you iucluded wmanslaughter and I'm not going to
give manslaughter.

HR. STIDHAM: VYou are or you're not? ®

THE COURT: Wot. I don't think there's any --= any
factual scenarie at all that I've heard that would
justify giving the manslaughter charge as a lesser
included.

-~

MR. CROW: Your Honor, I have reviewed the
instructions which the Jourtv will submit. The oojection
{ have, I have as to the A. M. C. I. Four Oh One,
Accomplice Liability, in and of itself it's appropriate
if accompanicd by another instruction which the Court is
refusing, I have no objection.

However, without the accompanying instruction I do
object and that I will submit ay accompanying
instruction. The accompanying instrucrion I would

rogueat has been labeled Defense Instruction Number One

AA06 ..
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and proffered zs follcows: T would also like to proffer

rl.

it in the wlzcrative, ©oo, your Horor. PFlrst off, the

proffer I heve -- I'm submitting now.
An acceiplice is criminally responsible for the act
0f others n.y to the extent he has a shared criminal

-«

wrpose with the o2thers. IS you ultimately find that

M &)

Jes3ie Liuyd cligskelley, Junlor was an accomplice you may
find ndm gullty only of a crime you determine that he had
a coascious object to engags in or a coascious object to
cauge such a resulz. And I've cited the case of Fight

versuz State. That would be Arkansas cite 314 Ark S 438

-- I do not have the Southwest cite. It wasn't onjihere.

TAE I07RT:  Okay. The Court has considered
defendant's offered instruction number one and refused it
for viae followiag reasons. I believe it's covered by A.
4. C. I. Four Oh One. That this is not an approved
aocdifizacion and quoting Irom the Fight casc, the Court
cthere held that 1f one's purpose wag to promote or

facilitate the commission of an offense then they were

- accomplices of that criminal offense, and the Court
distinguishes Fight from the present case for the

‘fdllowiﬁg reasons.

In the Fight case the passenger in the automobile
was merely a bystander. He did nothing in the operation

<f the car, d4id not direct the operation of the car, did

NAN/NCRN NS
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233is% ¢x promote in the operation of a vehicle that
osused the Jdenth of an individuzl., 223 T would have come

o the same conglusien. Had that been the facts in this

MRL NTOW: Yes, vour Honor.

THR CAURT: And so wo me *that the fasts before the

)
2
[t
4
ot
o

re entirely different 2nd distinguishable from
Pight. In “he present case therc iz testimeny ~- if it's
believed -- from the defendant himself indicating that he
tnew and had nowlcdze of and was awarc of his
acecerplices' intent te dc harm to some heys —- hurt some
hoys T belicve wag the guote —— on the day before. That
he then accompanied them —-- or went te the location where
they were and met with them and =2t and during the course
cf the conduct that we're here for, he assisted in

tolding, retaining, and retrieving onc of the young

victimg ~- epecifically Moore -~ and brought him back

after having observed viclence being done to the others

and-those -- those arc indications clearly that a jury

could find and conclude that the defendant, Jessie

bt

Miggkelley, was an accomplice and that he did not only

agrec to aid, but that he had prior knowledge of the

ANOX
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possibility of 2 person being hurt and, secondly, that he
participated in the actual retention of one of the
persons who ultimately died. And but for that act that
young man may very well have been alive. For that
matter, all three of them could have if he escaped to a
safe refuge.

MR. CROW: Your Honor, if I may respond---

THE COURT: For those reasons I'm denying the
submission.

MR. CROW: 1If I may respond briefly to that, your
Honer?

THE COURT: Sure. <

MR. CROW: Of course, in our directed verdict motion
we discussed that. 7T don't intend to change anything
about my directed verdict motion.

My contention is this: At this point after the
Court's ruling of directed verdict for the sake of
argqument I will acknowledge what you just stated.

However, it is not the -- the jury is not reguired

to’ £ipd that he had -- those intentions. I think the

- Jury could by -- by his -- by the statements that have

beed?gifcn in testimony earlier could find less. I think
the jury is -- it's critical that the Jjury finds --
undergtands that if they don't find that he had that

intention, that he personally had an intention, I don't

NS
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want the jury confused that the intention of Damien or

the intention of Jason was Jessie's intention. Arguably

they could find that was -~ that he had this intention at
all -- up to this point. But I think it's critical thar
if the jury believes that he -- vyou know -- if the jury

believes the story to some extent hut takes the lesser
cage scenario -- that's what they decide -- they're back
in the jury room, your Honor, and they decide, I think
the story is somewhat credible. T think he was there. T
don't think he intended to do any of this. I don't think
he did anything that happened to these boys, but I know
Jason and Damien intended, therefore, we are going to
find him guilty of capital murder.

If that's their thought process, your Honor, I think
that's an incorrect statement of what the thought process
should be.

THE COURT: I think everything you're saying are
reasonable inferences that can be argqued from the facts
and argued to the jury. However, the law on accomplice

liability states simply and simply put. We've done away

with-=="

n;'ug;,caow: Yes, your Honor.
THE COURT: ---accessories before and accessories
after the fact and we have one broad statute on

accomplice liability and what a jury must find in order

D AND
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to find that onec was an accemplice of another in any
¢riminal event is that it was their purpose of promoting
or facilitating the commission of any offense. And that
they aided, agreed to aid, or attempts to aid the other
person in the planning or committing of the offense.

So the gravestone of rhe offense of accomplice_
liability is the purpose to aid and facilitate—--

MR. STIDHAM: The offense, your Honor.

THE COURT: ---the offense. That's exactly right.

MR. CROW: So if the offense 18 capital murder he
has -- he has to have the purpose and aid -- to
facilitate capital murder. ¥

THE COURT: Well---

MR. CROW: If the offense is first degree murder he
has to have a PuUrpose to aid or facilitate---

THE COURT: Well, I'm not sure that that's an
accurate statement. I -- I think that if it can be shown
that one's intent -- intends to aid and assise another
person in a criminal endeavor and it results in death,
that. the element of transferred intent applies ang that'sg
not something that we normally argque by way of jury
instructions to a jury. I mean it's a concept of law
that you know and I know---

MR. CROW: Yes, your Honor.

THE COURT: 1It's also the concept of a felony murder

2]




24

5

_,—-—'_-_-_-________
role-
c. o hat, your Honor.
' response te € r
MR, CROW: That's my
. at you. off . ;

a -- I don't mgan to. 2 i

{ apologize for

THE COURT: - Yes.

MR. CROW: Is that if we want to get the cransferred
intent. ip. == if you want to. say there was a crime going
sn here and a murder -- and. a death resulted; therefore,

yvou're guilty That's felony murder. The prmsccuticn
o L! -

has not chosen to bring this -- to bring the information i

in couched in terms of felony murder. He could have

“hosen to do, so..  He did. not. o wolly

THE COURT: You know, felony mucder used. to:besghe

capital murder statute and it would be my finding thﬂtHﬁ'ﬂ

therc is basically no difference. snslavghter be ?-
MR. FOGLEMAN: Your Honor--- :
THE COURT: The transfer of intent still appl
MR. FOGLEMAN: ---the accomplice,liability
instruction cevers exactly what Mr, Crow's f
and I don't see what would prevent him from
oxactly what he's arguing to.the Court  ba:
accomplice instruction. he coueeh sal
THE COURT: Well, that's what I 4ust’ 1
he could argue those and those are re
that could be argued, but they'ng

specific jury instruction. In fact
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che evidence.

“is or é‘ﬂu"ﬁhight of

b L_'-_T:‘é,#.l i H . i
Alright, ‘anything ¢ piv
Jour Honor, we also == we dlso profféred

t& “the court -~ ‘ont the
‘manslaughter

MR. CROW:
- you know &2 fr1iget Lt ‘back
od offensé all the way down to

legser includ
hat not being gubmitted==-

and for the == object to t

THE COURT: Are you making a generic objection to

manslaughter not being-==

-

MR. CROW: ‘Ho——-
THE COURT:! ===given?
MR. CROW: Yes, your Honor. We would *—*"ﬁm

request that manslaughter be glvén and the st
manslavghter--- MAps. A
THE COURT: Are you objecting to manslaughte
given? lidin’t. say. you ulgll _‘. -
MR. FOGLEMAN: (NODS HEAD, ) AN
THE COURT: ‘Can't gét the 'nodl iWerrd 3
MR. FOGLEMAN: *'Yeg'/'0owi what is. che
THE COURT: ! ‘Ogkay Ve avidenos
MR. STIDHAM: Your Honor', on'm
person commits ‘manslaughter i he
wrong ene, Well, the cxide
O L s e —
person. T thHink mm S P
the circumstances that he m A
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' happen.  That maybe he was reckless in bringing the child
” 2 back if that.was the. sitvation. I think he can -- the
' 3 jury could find that he recklessly caused the death of

P the child that he was alleged to have brought back. |

5 THE COURT: Do you want to respond te that? '
] 8 MR. FOGLEMAN: Your Honor, I thought influence was

7 cxhibited. That what he said was untrue.

8 MR. CROW: That's certainly our defense, your Honor.

g But we hawve to take into consideration the jury may not

10 chose %o, believe, opur defense.. I meaprz-

1 MR. FOGLEMAN: He also said out of his own mouth,

12 your Honor, that he knew they were going to hurt=--

13 MiR. CROW: No, your Homor, I didn't pay that, I 3

14 gaid--~ nige thi ..,I'-"

5 MR. FOGLEMAN: I didn't say you said that :

18 the defendant did, | W —— il

17 MR. CROW: Your -- as your Hopg 1ix

18 the jury can pick and choose what,
. 9 Somcbody can believe some evidence -.

2 That is what it's going to,

2 can't believe all of the evidence. -_ .,-:.

. THE COURT: Well, the ewidence e

2 if he did anything based on his st

: his conduct was,. ”w‘m‘;m nt. :

not reckless., EE T ——




r_____
1 Reckless conduct is I guess the fourth level of A
: conduct -- what is'that == knowingly, -- purposely,
3 xnowingly===r. your Hopor. 1
: MR. FOCLEMAN: WNégligently. |
5 THE COURT: =---negligently, and recklessly. ;
’ 6 MR. POGLEMAN: Well, then recklessly and then |
7 negligently.
] THE COURT:#"90Kayy'reck ~—-= okay.
9 Alright, I just 'dont see any fact or circumstance |
o that could be interpreted as reckless conduct so I'm not _f :_-'-
" going to give thlt.did not counsed OF ala e L6 S
2 MR. CROW: Thank you, yoar Hener. ' = ‘
9 For the record we would alse submit t
“ defense of capital murder. I recognize that
' % affirmative defense is' normally’ be subr
b feclony murder situation, but by the ‘¢
" there's basically no'difference’betweens
" not the transferred intent of doct:
- capital murder and a felony murder
- would offer the affirmative defensi
- .
g in the felony mutder '-'Ir.',
THE COURT: Do you object -
" affirmative defense? « | |
: MR. FOGLEMAN:
have E‘ﬂmﬂ o -
aile




R

% murdcr. 4!

: ve. CROW: 1 ackmowledge they have not charged =

s felony murder,' i

: MR. FOGLEMAN:  It's only applicable to felony.

5 murder. , Cotre will be in

5 THE COURT: 'Well; you've charged strictly that he'

r was an accomplice in the commission of capital murder, | II
f 3 first degree murder, or second degree murder. F
| i MR. FOGLEMAN: ' Right. Premeditated. :

0 THE COURT: One of the elements of this affirmative

dcfense is that he did not counsel or aid in its '

2 commission. And' T think the facts of this

. if his statement is believed is'that he did j

L that . ton e, bt 18T OV T

" MR. CROW: %Well, your Honor, I und

b THE COURT: He counseled with ar

" MR. CROW: I understand that

- jury could get from the Facts, ﬂfﬁ

- we're talking &Haut‘iggrgiﬁ'-

= is not the werst -~ we're m

" the directed verdiegt

- Btate. - e acetrtutrat)

- THE COURT: I*m not/goi

. MR. STIDHMAM:  Tha
| zs THE COURT:  Tell hi




hack door == onee | start reading the jury instructions,
| don't want anybedy going in and out. T probably ought

to announce out there 1f anybody wants to come In they'd

bettor do At now. T didn't think te tell yeu thate,
Alright, Court will be in session,
Alright, ladies and gentlemen, T'm about to read to
you the instruetions of law that you are to apply to the
fagts that you've hoard in this ease.  They've been

reduced to weltten form and you'll be able to thke a copy

of the instruections to the jury room with you and they
should answer your dquestions on polnt of law., 1T'11
attempt to read them where you can understand them, =
Obvieusly, I might read them too '!iiﬁ;*'ﬁr"m}_
something. I hope T don't, but 4Ff I de, yeu de __‘.
copy in the jury roem te refer to. 0 00Eia ¥

‘H.

Wam there anything else you gentlemen
hefore 1 prococded rending the in
MR, DAVI@: " Nay iy, TONAEES Susiag :
MR. STIDAAM:' Wo, #ir. ' oeis i
THE COURT: © Alright.
The falthful performance
chsential to the sdminibtration
duty am' judge to dnform you o
came by 'Eritruct Vor WHE LN
follow them an' a' whole no

e




