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THE COURT: 9kay. Okay, I think that's a good

(RETURM TOD OPEN COURT.)

TUT® COURT: Alxright, I'm going to -- the lawyers
have pointed out 3 noint that T have to agree with, To
my two altaernates rather than send vou home T'm going to
require that you stay here sequestered -- which means you
zan git in the jury box there or a comfortable nlace that
we f£ind for you -- and ask that vou stay in the event
that one of the twelve that goes back and deliberates
hecomes ill. Tt heing the flu season and I've heard an
unusual amount nf <oughing, 30 if T send you home then I
couldn't replace one of the jurors with you. So I'm
going t2 ask that you stay for at least a reasonable
period of time. Okay?

Alright, the twelve onrincipal jurors can now retire
to the jury room to consider your verdicts.

(JURORS EXITING THE COURTROOM AT 4:20 P. M.)

(THE POLLOWING HTARTNG WAS HELD OUT OF THE PRESENCE
OF THE: JURY.)

- PHE COURT: Alright, let the record reflect that
thislis‘a hearing out of the presence of the jury and
after the jury has procecded to deliberations.

MR. CROW: Your Honor, we would move for a mistrial

on the following hasis.
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Pirst, during the summation of “Mr., Davis T helieve
he made a velled comment on the silence on the -- on Mr.

Misskelley's failure to testify. He talked about h

fdn

™
sitting there with his head bert over, in 4different
clothes, diffcrent hair cut, and won't look you in the
cye. we thought it was -- I don't have the exact quotes,
hat the record will rveflect exactly what 2ll he said, and
I thought that was a veiled reference to this.

MR, STIDHAM: Your Honor, it amounts to a comment
that the defendant didn't testify.

THE COURT: Do you want to raspond?

MR, DAVIS: Judge, T can't recall during -- exactly
what I said, but it certainly wasn't intended to be a
comment on his not testifying. It was a comment on the
fact that his appearance here in the courtroom has been
chat of a meek, mild juveaile -- a pre-juvenile --
contrary to what his picture showed and contrarv to what
his action indicated in the tapes. I don't think I made
any comment whatscever on his failure to take the stand.

THE  COURT: ¥No, in fact he used the term "veiled",
Mr. Stidham. The Court was conscious and awar2 of the
cdmmehfﬂmade and did not feel at the time that it was an
inappropriate remark that would single out or <all to the

attention 2f the jury the defendant’'s failure cvo testify.

4

t just simply was <o remote to do that in my ovninion
|4 S
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and a mistrial after several days of trial would he a
drastic remedv and if rhere was any error in that it was
so miniscule that it was harmless. And T frankly didn't
foel that from my shservaticn of the closina argument,
he tactic that it was emnloved was a orooer inference
that the duary could draw €rom the anncarance of the
defendant from the photngraphs that were introduced and
his appearance duringe the trial, and, if anything,
reflacted his demeannr during the trial, and not his
ilure to testify in his own behalf and recant or deny
any statement he made.

3o the motion for mistrial will %e denied and the
rec2rd is made on that issue.

MR, CROY: Thank you, your Honor.

MR. STIDHAYM: Thank voua for your consideration, your
Honor.

MR. CROW: I have a couple of other ones, vyour
Tonor, just real briefly.

T also ask <or 2 mistrial on the ground of
prosecution's remarks 4uring closing. He talked about

ninety¥ﬁine percent 2f the cases on people who confess,

’ltﬁé?!relguilty. I Sbijected in the trial when that

response was snlicited from Mr. HYolmes -~ that while he

was our witness, we Cert2ainly 4idn't ask that Juestion,

rt

your Honnr. T cobiject2d1. T thought that was using other
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people's gquilt or innocence to reflect on the guilt or
innocence of Mr. Misskellev. That has now been
compounded by the nrosecutor's comment during eclnsing,
and T feel that at this point we're entitled to a
mistrial,

THE COTRT: Well, for several reasons I will deny

the mo*tion for a mistrial. One, and verhaps the mnst

jde

moortant reason for denving it is no obiectinn was made
at the time. The Court was not agiven an opportunity,
therefore, to rule upon any objectionable comment, nor
was the Counrt given an oonortunity to caution the jury on
excessive lanquage that any attorney might use other than
the standard instruction that's given in one oh one. So
your failure to obiject at the time in my estimation ig a
waiver of that ohijection.

Secondly, it seems to me to be fair comment based
noon the evidence and testimony in the narure of the
defense. Tnasmuch as the defense called ex -- so called
experts or experts in the field of interrogation, and
squestgd +to the jury that the statement was contrived,
manipuléted, coerzed, and otherwise involuntary, that it
waswaﬁigppropriate line of inquiry, and that the very
nature of the defensgse invoked those inquiries and made
that a3 pertinent gubiect matter of inguiry.

That would be my second reason for it.
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MR. CROW: Thank vou, your Honor.

(JURY ENTERING COURTROOM AT 12:10 A, M.)

THE COURT: Alright, ladies and gentlemen, you've
been deliberating a pretty good while now, and I'm going
to release you to go home for the evening and ask that
you report back at nine-thirty in the morning, and when
you report back you can just proceed to the jury room and
resume your deliberations. However, you can't begin your
discussion or deliberation until all twelve of you are in
the jury room where you comprise the jury, and I'm going
to give you the usual and same admonition that even |
though you are a jury now, you're not to discuss thig
case with anyone. You shouldn't read any media account
of it, watch it, listen to it, or let anyone, including
spouses, loved ones, neighbors, friends, or anyone
suggest to you what your verdict should be. AaAnd with
that admonition and warning, you're free to go until in
the morning at nine-thirty where I'll ask you to return
and resume your deliberations.

Wait just a minute. Everybody be seated.

 ﬁﬁfie I know you've worked hard we've put a lot of
timefiﬁﬁ% the case and I'm going to ask that you continue
your deliberations for a reasonable period tomorrow. So
everyone just stay in the courtroom and let me have some

deputies take the jury out the back way to their wvehicles
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and you're free to go until in the morning at nine-
thirty.
(ADJOURNMENT. )

CORNING, ARKANSAS, FEBRUARY 4, 1994, AT 9:30 A. M.

(JURY ENTERING JURY ROOM AT 9:30 A.M.)
(JURY ENTERING COURTROOM AT 12:00 P. M.)

THE COURT: Alright, ladies and gentlemen, have you
arrived at a verdict?

FOREPERSON: VYes.

THE COURT: 1If you would hand it to the bailiff,
please, or the Sheriff, please.

FOREPERSON: (COMPLYING.)

THE COURT: (EXAMINING.) Alright, ladies and
gentlemen, your verdicts are in good form and will be
accepted by the Court and I'll announce your verdict in
just a second.

Alfight, ladies and gentlemen, I -- in the audience
-— I am acutely aware that your feelings are on edge,
that there is a great deal of emotion involved, and I

cértaiﬁly can understand that, and everyone that

o partiéfpates here can. But the Court cannot tolerate and

will ‘not- tolerate any verbal outburst, any display of
emotion whatsoever. So you're cautioned and warned as I
read the verdicts that you are not to show any outburst,

any emotion, or any display, and I recognize that that's




