FORM OR-325 REPORTERS PAPER & MFG. CO. B00-626-6313

10

11

12

13

14

15

16

17

18

19

20.

21

22

23

24

25

1646

A. That's correct.
Q. Isn't it customary, Inspector Gitchell, to when you get
on a tape to announce what date it is, what time it is, the
tave was turned off---
A, That would be customary--—-
Q. Let me finish my question, please.
a. Well, T was going to answer the first part.
Q. Isn't it customary that when you stop the tape, you
announce what time it is and when you go back on tape, you
announce what time you begin again?
A. That's cuétomary in this type of statement which we did
do that. However, this -- the only recason I did this tape was
to verify because I be -- I was sure nobody would believe what
I would be saying, so thar's why I carried the tape in with
me .

MR. STIDHAM: Nothing further.

MR. FOGLEMAN: I don't have any further questions.

(WITNESS EXCUSED.)
THE COURT: Call your next witness.
MR, DAVIS: Your Honor, the State would call Doctor
s Vuugha v:,fKickert :
!&éi COURT: Doctor, you were previously sworn.
THE WITNESS: Yes, sir.
DOCTOR VAUGHN RICKERT

having been previously sworn to speak the truth, the whole

ES
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truth, and nothing but the truth, then further tegtified as
follows:
DIRECT EXAMINATION

BY MR. DAVIS:
Q. Would you state your name, please, gir?
A, Vaughn I. Rickert.
2. And, Mr. Rickert, where are you employed?
A. I'm employed by the Department of Pediatrics at the
University of Arkansas for Medical Sciences and also
affiliated staff with Arkansas Children's Hospital,
Q. And in what capacity are you employed there?
A. I'm employed as a clinical psychologist more known ‘as the
pediatric and adolescent psychologist and an associate
professor of pediatrics.
Q. And could you explain to us briefly what you do in that
job as a pediatric and adolescent pPsychologist with the
Arkansas Children's Hospital?
A, My role is threefold. My first role is providing
clinical service where I diagnose and treat children and
adolescents who may have diagnosable disorderzs of substantial
psynhologicaiﬁdifficulties in terms of both evaluations and
treatment.

My second role is to do and conduct research and my
research interests are in adolescent medicine issues

particularly revolving around adolescent substance use and

A5,
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various health related behaviors that adolescents might engage

in which could compromise their health in the future.

may help them in their practice of pediatrics.

Q2. Now, when you refer to adolescents -- just so we
understand -- what age droup are we talking about?

A Adolescents gencrally refer to individuals between the
ages of twelve to twenty-one.

Q. Okay. Now, could you briefly tell us about your
background, education, training, and experience in this-:
particular field?

A, Yeg. I received my Bachelor's Degree in psychology from
Michigan State University in nineteen Seventy-seven. 1 went
to graduate school to get a Masters and Specialist Degree in
school psychology. School psychology is the sub-speciality of
psychology looking at psychological processes and difficulties
that children experience within a school setting.

After working professionally for three years in that
figl@,.r went back to get my Doctoral Degree in professional
psychologf Lb‘-— and specializing in clinical type psychology.
As a part of the degree requirements, You were required to do
a full time internship which 1 did at Johns Hopkinsg University

School of Medicine in Baltimore. After completing that

AlS3
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internship, I graduated and was awarded a degree and was
employed at the University of Arkansas for Medical Sciences in
nineteen eighty-six.

Most recently I have been awarded fellow status in the
Society of Adolescent Medicine which is a elected title to
indicate substantial contributions in the area of adolescent
health and medicine.

Q. And is that an award that You received or an honor that
you received that's based on your scientific achievements?
A. Yes. Yes. 1It's directly related to my scientific
contributions to the field as well as my educaticnal effort
within the society.
Q. Now, could you tell us kind of what -- what a general
difference between psychology and sociology is?
A, Generally, the field while related focus on differences.
In psychology you are typically taught and evaluate children—
—— particularly in a clinical area -- looking at mind~-body
relationship and more particularly psychological processes
like processes and things of that nature, but it's definitely
looking'atjthe individual person, child, or adult.
gm,Sociélégy, while they may be concerned with individual
beﬁg?ierﬁ%fii?s more recognized looking at groups of people.
So within both fields there are some overlaps but within the
areas of clinical psychology particularly, you are trained to

treat and diagnose individuals which is not something that

a1 5M
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Q.V Now, as part of your job with the Children's Hospital, do
yYou review evaluations performed by other doctors to determine
the significance of those evaluations and also what further
things might be done in regard to a particular patient?
A. Ye3, that's part of my standard procedure.
Q. Okay. And in doing thosge evaluations are you familiar
with some of the tests that were referred to by Doctor Wilkins
during his testimony?
A, Yes, I am.

MR. DAVIS: Your Honor, at this time we would :submit

Doctor Rickert as an expert in the field of adoleséent
psychology.

THE COURT: Do you want to take him further?

MR. CROY: No, your Honor.

THE COURT: Alright, you may proceed.
BY MR. DAVIS:
Q. Now, Doctbr Rickert, what have you examined or looked at
prior to coming here to testify today?
A. I have;reviewed Doctor Wilkins' psychological report and
algg I hav§~reviewed an attached transcript that he was
testifying: to in November and December, I believe.
Q. And those were hearings in this matter -- previous
hearings in this matter?

A. Yes, they were.
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Q. Okay. And were you also present for the majority of
Doctor Wilkins' testimony yesterday?
A, Yes, I was.

MR. STIDHAM: Your Honor, may counsel approach the
bench?

THE COURT: Yes.

(THE POLLOWING DISCUSSION WAS HELD AT THE BENCH QUT
OF THE HEARING OF THE JURY.)

MR. STIDHAM: Judge, he's not going to be allowed to
testify about Doctor Wilkins® evaluations, is he? Doctor
Wilkins' own evaluation, not the evaluation of the:
defendant. %

MR. DAVIS: ©No. No. WNo. No.

THE COURT: No. No. You're talking about -- no.

MR. DAVIS: I didn't even -- I'm not going into
that.

MR. STIDHAM: I just wanted to make sure. T just
wanted to make sure. Thank you, your Honor.

(RETURN TO OPEN COURT.)

~ BY MR. DAVIS:

Q ae Just{%qfclarify‘something, Doctor Rickert. Yhen you said
that ydulﬁééﬁreviawed an evaluation, it's Doctor Wilkins'
evaluation of this defendant, correct?

A, Yes, that 18 correct.

Q. Okay. Now, let me ask you: Have you ever done any work

PaY=
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A, o, I have nor.

Q. Jow much income did you receive last year as a
profeszional witness?

a. I received zero dollars.

Q. Jkay. And have you rececived or have you been promised
anything to come testify here today?

A, I have not been promised anything.

Q. Now, first off, let me ask you: Are the tests -- the
standardized tests that Doctor Wilkins referred to in his
report, are they based on scientific methods? :

A, Some of them are. 5

Q. Okay. Can you explain for us what scientific methods
means and why it's important?

A. When looking at a way a person responds or the score that
one gets on a particular instrument, we want to make sure that
that score would happen again and again and again or that the
test is reliable. What You get the first time is likely what
You would get the second or third time.

In addition you always -~ you also want to make sure that

the: test 18 valid. That is what it szays it's supposed to

measure is in fact what it measures. Obviously in the field
of psychology and in mental health some of the things that we
discuss and try to make attributions to are very complicated

and are nnt very simple.

157
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As a result, tesats which are standardized and normed
provide very useful information because as a part of the
scientific method these tests have been given to a large
number of individuals from various different parts of the
ceuntry at various ages. So that a -- go that a person who 1is
thirteen you are comparing to other pecple within that sample
who are also thirteen.to look at the way in which they
responded to get gcme index of the difference from normal
versus abnormal -- high or versus low.

iIn contrast there sre some instruments which don't have
this amount of information and so you're generally limited to
the kinds of inferences that you can draw because we are |
unsure or it has yet to be demonstrated that the results you
got today is the same results you would get next week or next
year.

Q. Is that -- is that why it's important in all fields of
science or studies that tests be based on proper scientific
methods?

A. In order to draw accurate conclusions, that is definitely
important.

Q.. 0ka§. ;End you listened to the teatimony of Doctor

Ofshe~--~
A, Yes,
Q. -—-or Mr. Ofshe vesterday. Was there any ~- did you hear

anything that he testified to that related to or indicated

2153



FORM OR-325 REPORTEAS PAPER & MFG. CO. 800-626-6313

10

11

12

13

14

15

16

17

18

19

20

21

22 4

23

24

25

i
(G
(W]
s

there was any scientific acthods from which he drew his
opinion?
A, No, T did not hear any such---

MR. STIDHAM: vYour Honer, I would obiject to that, I
don't of any -- this witness is not an expert in the same
ficld as Doctor Ofshe is ang now he's going to get up
there and say things abour Doctor Ofshe -- not scientific
methods not being there. He doesn't know anything abourt
that.

MR, DAVIS: vYour donor, T think he -- I can clarify

THE C£OURT: Alright.
BY MR, DAVIS:
Q. Does the science -- no matter what field you're working
in -- scientific methods in order to determine the accuracy of
your results is the same whether it's in biological science or
whether it's in psychclogy, correct?
A. That's correct.
MR. SBTIDHAM: Your Honor, again, my objection is
thig‘witness is not qualified to challenge something
wr.. outside his field. e shouldn't be allowed to testify
Aﬁyqﬁf”ﬁhings he has no knowledge of. This is the same
witness who was on the stand yesterday saying he'd never
heard of the---

MR. DAVIS: Your Honor-—--~-

ol 59
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MR. STIDHAM: ---Gudjonsson Scale of Suggestibility,
And again I would submit-——-—
MR. DAVIS: Your Honor---

MR. STIDHAM: ---that he knows nothing about that

MR. DAVIS: Excuse me. But if he's going -- if he'sg
going to give a dissertation to the jury, then we're
going to need to go back in chambers. TIf he's going to
make objection, then I can respond.

MR. STIDHAM: I just made My objection, your Honor.

THE COURT: Alright, respond. *

MR. DAVIS: Your Honor, my responge is that héjhas
testified that the scientific methods upon which any
theory -~ the reliability of any theory is based is the
Same no matter what field it's in.

THE COURT: Alright, ask him to describe what we
mean when we say "scientific methods™. Alright, and then
== I'm going to overrule your obijection temporarily.

BY MR. DAVIS:

Q. Doctor;xwhat i3 scientific method or can you describe
that for usléa simple as possible?

A. Basié&lly what you're looking at is the reliability and
the validity or the accuracy of getting the same results time
over time and being recorded the validity, that is the

truthfulness of a response or a particular result. In the

A kT
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case of biology making sure that when You treat someone with
an antibiotic that in fact that they get better. If you would
do that over and over again, you would get the same results.
Generally that's accCepted scientific methods.

MR. STIDHAM: Your Honor, again my objection is this
witness doesn't know anything about what Doctor Ofshe was
testifying about Yesterday. He stated on the —-- this is
the same quy who was on the stand Yesterday I do believe
and said he had never heard of the suggestibility scale
by Doctor Gudjonsson. That'g---

MR. POGLEMAN: That's hecause it's not
scientifically recognized.

MR. STIDHAM: Yo.

THE COURT: Okay. You all have editorialized enough
now. I think I've got the picture.

Alright, Doctor, baged upon your education,
training, and experience, do you have an opinion as to
the scientific reliability of -- what dig we call that?

MR. STIDHAM: Gudjonsson Suggestibility Scale.

THE COURT: Yes.

- MR. FOGLEMAN: Your Honor, that wasn't the question
that was asked. The question that was asked is whether
during the -- Mr. Ofshe's testimony what wag~--

MR. STIDHAM: Doctor Ofshe.

MR. FOGLEMAN: Can You treat a broken arm with your

2l o)
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MR. STIDHAM: 1Is thisg gent leman---

MR. CROW: 1Is this gentleman---

THE COURT: --Alright, I'm not going to put up with
that. We've been here too long for that kind of stuff
now. State your objection.

MR. STIDHAM: Your Honor, may I voir 4dire the
witness about his knowledge---

MR. FOGLEMAN: Your Honor, I'm-~-

THE COURT: In just a minute maybe. Go ahead.

MR. FOGLEMAN: Your Honor, the gquestion was: I8
whether or not during the testimony of Mr. Ofshe that
there Qas any scientific basis given for the conclusions
that he drew.

MR, STIDHAM: He don't know that, Judge .

MR. FOGLEMAN: Well, he heard the testimony.

THE COURT: I'm going to allow him to give his
opinion in that regard.

BY THE WITNESS:

A. I didaaqt hear any report as to if the same procedure was

Vap@lied by -himself or someone elze that he may have trained,

that he would arrived at the same conclusions.
Q. And in the scientific community if you want to have your
theory accepted as valid, what do you do?

A. Typically what is done and it's the customary procedure

RATAR
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that you write up the results of your study. You describe
what you did, what results you're having, whar you believe are
the implications, and you submit that paper to a gscientific
journal in your field or in a related field where it is
reviewed by other peers, that is, other colleaques with
similar training -- not necessarily similar views -- and based
upcn that review your paper and yéur results are either
accepted or reijected.

In addition what one typically does as well ig send in a
very short description of your paper and your findings to
professional societies who have people who review to determine
whether or not the scientific method is worth reporting :and
the results worth reporting and they might invite you or may
choose not to invite YOu to present your findings at a
scientific meeting.

Q. Was there anything in Doctor Ofshe's testimony yesterday
that indicated that his theories had been published in any
accepted peer review articles?

a. I did not hear any evidence of that.

Q. Now, ig;a Pulitzer Prize, does that have any -- is that
an.award éiﬁ;n for scientific achievements?

A..  Wo, 1it“is not.

Q. An& would that have any more to do with the
qualifications of a sociologist than the Heisman Trophy?

A. It would not.
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Now, you have reviewed the tests and the report of Doctor

Wilkins and I would first like to bring your attention to the

I.

A,

Q. test that he's used. Which one was that?

That was the Wechsler Adult Intelligence—---

MR. STIDHAM: VYour Honor, may counsel approach the
bench?

THE COURT: Ves.

(THE FOLLOWING DISCUSSION WAS HELD AT THE BENCH OUT
OF THE HEARING OF THE JURY.)

MR. STIDHAM: H¥Has this doctor examined my client,
your Honor?

THE COURT: I don't know that he —- that he needs
to. He can refer to the report and give his opinion
based upon a report and data. You made that same
objection the other day.A I'm going to allow him to do
that and that's what he can do.

MR. STIDHAM: Your Honor, we would ask that the jury
be instructed to disregard his testimony regarding Doctor
Ofshe. He's not an expert in the same field as Doctor
Ofshe and his stuff about scientific methods in biology
have nothing to do with the testimony.

TRE- COURT: A scientific method is a concept and
it's used in mathematics. It's used in engineering.
It's used in -- it's used in every field. A scientific

method is something that any educated person that employs

A (o4
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the scientific method can give an opinion and in my

opinion this conforms to the norm of the scientific

method and that's really all that he's done.

MR. STIDHAM: Thank you, your Honor.
(RETURN TO OPEN COURT.)

B3Y MR, DAVIS:
. Doctor, which one was the I. Q. test that was performed?
A, The Wechsler Adult Intelligence Scale Revised.
Q. Okay, and do you recall what the results of those tests
were -- the ones that Wilkins performed?
A. I recall that Mr. Misskelley's score was in the %
borderline range and that with the exception of two of ghe ten
sub~tests, his scores were in the lower range of -~ in the
borderline range esséntially.
Q. And did you also review where it indicated that he had
performed and scored eighty-eight and eighty-four on previous
I. Q. tests?
A, Yea, I did.
Q. And that would have been in performance?
A. Right. 1In terms of the background information that was
provided in this report it was evident that Mr. Misskelley had
~- the intelligence scale is comprised of two portions -- a
verbal portion where you're asked questions and expected to
answer, and a performance portion where you're expected to

listen to the instruction at the same time you're being shown,

Al b5
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Wilking' report indicated that r. Misskelley's ability to

' age yow get more and morc of those concepts or you have more

but to solve problems using your eyes and hands,

The performance patrtern that was reported in Doctor

solve problems using his cyes and hands was in the average -
range whereas when he was asked questions or -- of a verbal
nature such as defining words or telling how two words or
concepts are similar, was markedly below that and in the
borderline range.
Q. Now, what -- what does your success in school or book
learning have to do withn how you score on an I. Q. test?
A, Well, certainly they’'re related and, in fact, ?
historically the I. 9. test was developed in order to séparaté
out children who may profit from education versus children
that they thought would noat profit from education -- although
we know that that's not true today.

So there is a very high relationship between individual
children and adults who did very well in school and their
overall intelligence because they are very related things --

particularly on the verbal portione of the instrument. As you

anﬂamore opportunity to hear information that may be related
to’ particular questions or similar questions that you would
experience on an I. Q. test.

Q. And if somebody has an average performance level and

ranke in the average range on performance, yet ranked markedly

Al b
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MR. CROW: Objest ro leading, your Honor.
BY MR. DAVIS:
. ---what would that have o do with academic-—-

THE COURT: Overruled.
BY MR. DAVIS:
Q. -—=training?
A, T would expect, as T think many of my colleagques would,
that a lower score on the verval portion could indicate a
number of things. Tt could indicatc someone who had
difficulties in recalling information that was presented in
school, that if they probably didn't -- may not be doing well
in school. It could also %¢ due to emotional difficulties.
We sometimes find that scores are suppressed in the verbal
because of emotional difficulties as well as language
difficulties. And in -- also in conclusion that the test
while it tries to be fair to all children and adults in this
particular case, Paople who have been deprived of similar
opportunities do as a result score lower than their estimated
abilities might be if we could get an unbiased estimate.
Q.ﬁ; So isjtﬁere much correlation between that verbal I. 3.
an&}hqg;yéﬁfré able actually to Ffunction Or street smartsg?
A. There may be some relationghip as well as there may be
very little relationship. For example, one of the things that

you want to discern -- particularly in the case where you're

A7
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looking at an indivi-ual heing considered for special
cducation burpozes as a handicapped individual is to make sure
that they're functioning on a day-to-day level is commensurate
with their overall intelligence. In zome cases it ig and in
other cases it i3 not and so yOou want to see how well they
communiczte their nceds and wants on a daily basis to people
around thcm, what their ability to relate to other people ig,
get somc cstimate of their ability to take care of themselves
-- fix themseclves dinner €or cxample for older individuals.
¥or younger individuale and children 1t might bhe how well they
are to take a bath, to dry themselves, to wipe themselves and
the like., z

So you want o jJot some frame of reference to talk about
an individual's ability in daily 1life gituations by measuring
their adaptive bchavior.
Q. And in your practice have you dealt with numerous people
in the adolescent age group that had T. Q. scores similar to
what you see in this particular case?
A. I have.
Q. Okay, and are those people as a general rule able to
fuaction aqd’—~ and interact in soclety?
A. o They certainly are, but the quality of those interactions
may be different among 4ifferent individuals, but gcnerally
they can be expected o function.

Q. ¥ow, there was -- Doctor Wilkins had some Play Doh out

Al
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and did what he calilcd Flaget's Conservatien of Matter Test.

What -- what d4ig that indicate if somebody looked at two balls
of clay and cne is rolled out long wise and one is left in a
ball -- what is that test designed to show us?

A, The test i3 an effort :to demonstrate Piaget's concepts.,
Yot to belabor the Court and certainly your Honor, but Piaget
was a developmental paychologist who was looking at the
development of thinking skills from Very young and as children
age.

Then he proposed that individuals went through certain
stages of thinking ability. That particular instrument -is a
test that is designed to determine whether or not an
individual knows that just because two things don't look
exactly the same they may be in fact the same thing.

It was widely theought and held years ago that as
individuals age that they went through these stages and
everybody went through then from being very -~ very, very
concrete or what we call preoperational, really not
understanding cause and effect, to being fairly concrete to
the last stage which was formal -- ah ~- formal abstraction.
That is the ability to make plans and deal with future things
much like1pééple do in calculus and enginecring dealing with
concepts that they can't see or put their hands to.

However, we have Founa through the course of science --

and particularly with this parcicular theory -- that only

Al 09
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about fiftecn percenc of the population achiecves this notion
of formal abstract thinking. And in fact many ceople are
concrete trhinkers,

2. %as that fifteen percent?

A, Fifteen percent of the population is cstimated to thought
== to be believed to have developed this notion of formal
abstract thinking that Pizget proposed.

2. Ckay, so basically whart Wiikins was saying was that thig
defendant is a concrote thinker?

A. Yes.,

0. Okay, and cighty-five percent of the population arg

Haila

concrete thinkersg?

a. Of one sort or another, yes.

0. tHow, you deal -- when you deal in therapy with
adolescents are 7O0u -- is your dob in therapy to try to
persuade them or even suggest to them changes in their conduct
and changes in their tehavipor?

Al It certainly is a part of the therapcutic interlude to
offer suggestions and to provide comment to what they seem to
be doing. .The purpose of *herapy or coming into therapy
whgthorvthéfadolesccnt him or herself comes to you and says, 1
have a—patticular problem, or the parent suggests that there
is a particular oroblem, che point of therapy is to try to
improve the situation both rto the adolescent as well as his

immediate family.
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or

And it is -~ {35 the real goal of therapy to persuade them

convince them in a elinical setting that they should modify

their conduct?

Yoz, it is,

And modify their hehavior?

Right. If they want +o experience those kinds of---
MR. STIDHAM: Vour Honor, may we aperoach the bench?

(THE FOLLOWING DISCUSSTON WAS HRLD AT THE RBENCH ouT

QOF THE HEARTING OF THR JURY L)

MR. STIDHAM: TJudge, this has been a long trial and

it's aoing to be longer. What does that have to d&éwith

anything?

MR. CROW: Doctor Wilkins was not his therapist.

MR. DAVIS: Do what?
MR, STIDHAM: What -- what does

any relevance to this case?

THE COURT: Are ¥ou making an objection to

rclevancy?

MR. CROW: Yes, sir, I'm making
relevancy.

THE COURT: - I don't know. What
that line of questioning?

MR. DAVIS: vYour Honor, I think
with people in a therapeutic setting

was to modify and change and suggest

1555

5
¥4

that have to do --

an objection to
is the relevancy of
he's experienced

where his very goal

changes in their

N7
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attitude and I think he can describe what the reaction of
even low functicning pesole are. That they can react
belligerently, they =an denv anv cffort at changing their
mind or their thought processes or actians. We've been
gi&en the impression that just because you have a low I.
2. that if somebody suggests somecthing to you, you dive
out the window to try to do it,

THE COURT: Alright, I'm going to allow it.

MR. CROW: Your Honor, our objection would be that
all the testimony bhasn't been that everybody with a low
I. C. is that way, it's just what possibly these people
Are more--—- i

THE COURT: ~--He's ~-- well, I know it, but I think
he can give the different possibilities and that's what
he's trving to do.

(RETURN TO OPEN COURT.)

THE COURT: Go ahead.

BY MR. DAVIS:

2.

Doctor, these -- these people that you deal with in

therapy frequently have I. Q. levels about the same as this

defendant?

A- t

Q.

~Um~hum, - Yes.

And in therapy your goal is to suggest to them a change

in bchavior many times.

A,

Right, and hopefully have them come to believe when they
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try out the behavior that it produces positive results or in
some cases they don't receive the kind of comments or
unpleasant conseguencesg that they have heen experiencing
hefore.

D And -- and really the design of the therapy is to kind of
maninulate them into doing what's beneficial to them, correct?
A, Yes, thar is -- that is -- that could be considered one
of the goals.

Q. Do people with low I. Q.'s similar to this defendant%ﬁ}
is it -- or do they manipulate just like that? I mean, are
they easily suggested or is their behavior and attitude
changed? 2
A, Yes. That's -- people can respond very easily and you
make the therapcutic process almost seem very easy, but on the
other hand they can be belligerent, they can be manipulative,
they can be sullen, they can say, I don't want to do this.
There are a whole range of responses. Just because someone
has an I. Q. of such and such number, such and such score, or
does not necessarily corresponda to how they will react in
terms of being persuaded to change a particular behavior that
thgy»might Bé engaged in.

Q. In othéf words the person with a low I. Q. may be just as
belligerent and stubborn as the person that's a genius?

A, That's true.

Q. dow, you heard testimony yesterday ahout how you

A7) A
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determine if someonc is heing persuaded or is being subjccted
to suggestibility?

A. Yes, I d4did.

Q. Okay. What would you have to have in order to -- what
would you want to have in order to determine if a person at Aa
particular period of time was being influenced or manipulated
or subjected to suggestibility?

A, There would be two things that I think would be important
-- actually three -- but two very important. One, I would
want to have some evidence that the person's ability to
remember, to recall information that he may have or she .may
have experienced and/or heard was in the normal range o kind
of what we would expect for someone of that age.

The second thing that I think would be important the
latitude suggesting something or influencing something is to
have some kind of permanent product or documentation of that
interaction. That is a vidcotape. Certainly at least an
audiotape because influencing and persuasion -- much like in
therapy ~-- is not only verbal information that's being given
and reeeived,:but it's also non-verbal cues as well that need
to .be examined and the value of it.

Q. And 80 you would necd to know not only what was said but
how it was said and that sort of thing before you could even

begin to speculate as to whether someone was suggested or

influenced to act---

AR
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MR. CROW: Again, your Honor, there's an awful lot
of leading going on.

THE COURT: Avoid leading.
3Y THE WITNESS:
L As part of the training to become a clinical psychologist
ag well as in allied fields such as social work and other
mental health fields such as psychiatry. For example, it is
customary, for example, for therapy sessions for trainees to
be videotaped and for you to be monitored because of that and
those influences. That is a typical part of training and so
to make judgments about that I would think that that woq;d be
equally important. &
Q. Now, Doctor, there were indications in this test that the
defendant -- I believe it was on the Wechsler Memory Scale --
showed some marked deficits in visual and verbal recall?
A, Tes.
Q. Okay. WNow, if you are presented with a hypothetical
where a person had viewed, participated, witnessed an event
that occurred approximately thirty-five days earlier and he
had these deficits in memory that are indicated in Doctor
Wilking! repoft, would it be surprising for that individual to

state facts in a less than chronological order?

A. It would not be surprising. In fact that's what I would
expect.
Q9. Okay. Would you expect that person to have difficulty in

N1T S
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remembering specific details?

A. Yes, I would.

2. Would you expect that the most graphic occurrences during
that time period would be the things that would be most vivid
in the memory?

A, That would seem very likely.

Q. Now, you indicated that you worked with adolescents that
arc involved with drug abuse and that sort of thing?

A, That's one of my resecarch areas of interest, vyes.

0. Okay, and would huffing gasoline ~- does that have an
affect on the memory? :
A, Unfortunately there is some evidence that suggegts that
it certainly has some cffect on the brain. Specific
impairment we are unclear about, but it is generally
recognized that individuals who huff or inhale solvents of one
sort or another can 4o tremendous damage to the brain. Now
whether or not these damages are reversible is unclear at this
point.

Q. And it would cause -- that would cause -- affect memory

not only during the time you're under the influence of the

gagoline, but also possible down the road?

A. Ytes, that is certainly a consideration.
Q. Okay. And marijuana and alcohol use, do they impair the
ability to recall events?

A, Yes. Alcohol as many people know is a depressant and

N1 7L,
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when we drink a lot of it we may not remember exactly what we

did.

Q. ¥How, if you would in referring to the diagnoses that
Doector Wilkinsg made, did those diagnoses fit -- or -- pr -—-
you -- how significant are those diagnoses? I3 this -- does

this indicate somebody that is a sick individual?
a, 1f the word gick is referring to someone who is in
psychiatric -- significant psychiatric distress, no, they do
not. His axis one diagnosis which ig typically used to
indicate mental health or a mental disorder -- it's adjustment
rcaction. Many individuals during the course of their
liferime experience what we call an adjustment reaction shich
is just somé impairment in your ability to function day-to-day
because of some particular event or some gituation.

I believe that was his axis one diagnosis and T think
that is not a significant psychiatric disorder.
Q. Anyrhing in the diagnosis that indicates to you that this
defendant bhad any significant psychiatric difficulty at the
time of this examination?
A. No, it does not. 1In Ffact it stated in the report that --
in};wc or three places that there was no marked

psychegﬁtbolégy.

Q. Did rhat necessarily jive with the very detailed

description you heard Doctor Wilkins give as to this

defendant's emotional insecurity, his lack of -- intense

2139
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feelings of inferiority, insecurity, lack of self-confidence,
gself-esteem, did all of that fit with what you see as a pretty
insignificant diagnosis?
Al Yo, there was not a great correspondence between some of
his descriptions and the diagnoses and also the test results.
hen [ was evaluating or looking-at his report, he would
report findings and then on some occasions he would make
elaborate details of what appcared to bhe 2 relatively benign
resule.

MR. DAVIZ: One second, your Honor.

Pags the witness.

CROBS EXAMINATION

BY MR. STIDHAM:

Q. What are you again?
A. I'm a ilicenscd psychologist.

Q. You're not a social psychologist, are you?

A, No, I am not.

Q. Do you know anything about false confessions and police
1aterrogation techniques and influence?

A, Ho, I dg‘not.

Q.. Do you have any opinion as to whether a police station is
a coercivdiéégting or a tranguil setting?

A, I don't have any such opinion.

Q. Okay. And you mentioned earlier that -- i{f I heard you

correctly and if I didn't, please tell me -- that you thought
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it was important to videotape.

A, Yes, it would seem to me that would bhe an important---

D

If it's not videotaped, it's sort of %ind of hard to

figure out what happenecd, isn't it?

=

. It would seem to me that would he my opinion, it would be

difficulc to accurately come to a conclusion.

Q. Doctozr, is there a diifercnce between not remember ing

something or just getting it wrong?

A, Well, if you get it wrong, vou didn't remember it.

Q. When did you get retained to -- to work on this case by

the State? :

A. I -- could you define what retained means?

Q. When did you know you were going to be working and

testifying in this case?

A. I knew about the possibility that that might occur a

month ago perhaps, maybe, but it -- nothing was definite. I

was simply asked to lock at the materials.

Q. And yocur name didn't appear on any witness list, did it?
MR. DAVIS: vYour Honor, I object to that question.

It!§~§@proper. Mr. Stidham kXnowsg---

s - MR. STIDHAM: 1'll withdraw it, Judge.

1y
5

. m COURT: Alright.
BY MR. STIDHAM:

Q. You don't know whether you're going to get paid for this

or not?

)74
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A, No, T do pot. 1 would assume that 1'm not because it
hasn't been mentioned on the front-cnd.
Q. Okay. How much time has you spent talking and visiting
with and evaluating Mr. Misskelley voursgelf?
AL L have not spgent any time.

MR. STIDHAM: Pass the witness.

REDIRDCT SYAMINATION

BY MR. DAVIS:
Q. Just one thing Doctor, you know yesterday Doctor Wilkins

was taiking about how certain tests showed that thisg defendant

was at the third grade -~ performing certain skills at the
third grade level or second grade level? =
A, Yes,

3. Okay. Does that mean from a professional standpoint,
does that mean that he is like a third grader?
A, No, and that’'s one of the difficult things at least in my
field is that we tend to use results in order to give people
frames of reference, and so when we say that a person who is
-~ in this particular casec, he's seventeen or eighteen -- ig
like a third grader, the recality is they are not like a third
grader. Their responses were similar to the way other third
grade children responded.

Now, particularly what Doctor Wilkins was reporting was
how well the defendant could spell words, how well could he

calculate math problems on paper and pencil, and how well he

N\ D
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could read worrfds that inarecased in difficulty. Those are
academic tests. Tt's an academic measure and so the responses
he gave qrossly were very much like a normal or average
second, third or fourth grader. Obviously somecone who is
nlder than nine, tan, or eleven, obviously has many more
experiences and 30 it would he inappropriate to say they are
like a -- someone uyndev their srated adge.

. Tn other words, that's bagically -- they'we like a third
grader in terms of academic achievements?

B. They are responding similar +o a child in third grade, an
average child, ves.
Q. And Mr., Stidham asked you if ynou were a social 3
psychologist. Tf vou wanted to be licensed -- to be a
licensed social psy~hologist, vou couldn't get such a license

in the State of Arvansas, conld you?

34
M

No, you conld not,
MR. DAVIS: Mo further questions.
BY MR, DAVIS:
Q. Could anvhody?
a. No, noe one. There is no board for that particular
discipline.
BR. DAVIS: Nothing further, your Honor.
(WITHESS ®BXCUSED.)
THE COURT: Alright, ladies and gentlemen, it's

ahout time for a recess. With the usual admonition you
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may be in rccess for ten minutes.

(THE FOLLOWIWG DISCUSSION WAS YRLD AT THE BENCH 0OUT
OF THE HEARING OF THE JURY.)

THE CQURT: The jury sent a message to the Court
that they wanted to know if telcphone records could have
been secured. T told her T couldn't answer +that question
that T'1l tell the lawyers. So I've told both of you -~
all of you. I think what they were talking about was
this call Erém Hest Memphis to Memphis or ¥est Memphis to
Marion and they're not long distance. They're not :toll
calls so you can't~-~--

MR. STIDHAM: Thank you, your Honor.

(RETURN TO OPEN COURT.)
THE COURT: Alright, Court will be in session.

PETE MERCIER

having been first duly sworn to speak the truth, the whole

truth, and nothing but the truth, then testified as followa:

DIRECT EXAMINATION

BY MR. FOGLEMAN:

Q...

A. -

8tate your name and where you live for the jury.

My name is Pete Douglas Mercier. I live -- used to

reside in Highland Trailer Park.

Q.

A,

And have you ever heen to Dyess wrestling?

I went down one time with some friends not to wrestle.




